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AZ Legislative Session – SB1070
House Military Affairs and Public Safety

Mark Spencer, Speaker
March 31, 2010

Chairman Gowan 01:53:05 Mark Spencer. For the bill?

Mark Spencer 01:53:19 Mr. Chair, Representatives, thanks for your time today. My
name is Mark Spencer. As of last month, I have 23 years with
the Phoenix Police Department. I also have the wonderful
privilege of serving and representing over 2500 rank and file
Phoenix police officers and detectives as the President of the
Phoenix Law Enforcement Association. The lead is to serve,
and I want to start out by thanking you and commending you
for serving the State. There are a lot of things we can do in life,
but you choose to serve and that says a lot about you and you’re
worthy of commendation for that.

PLEA members have directly experienced the blunt end of
illegal immigration. I’ve heard the phrase or term ‘cost’
mentioned quite frequently up at the podium today. Let me
share with you some costs of illegal immigration. Here’s a cost.
On Friday, May 27, 1988, Phoenix Police Officer Ken Collins
was murdered by an illegal alien carrying out a bank robbery.
Rudolph Romero, one of the killers, remained at large for 12
years in Mexico. It cost Ken Collins his life when that bullet
went right in his head.

Let me share another cost with you. On Sunday, December 21,
1997, Phoenix Police Officer Brian Wilbur was seriously
injured when he was struck by a car driven by an intoxicated
illegal alien.

Let me share another cost with you. On Friday, March 26, 1999,
Phoenix Police Officer Mark Atkinson was murdered in an
ambush by illegal aliens.

Let me share another cost with you. On Monday, March 26,
2001, Phoenix Police Officer Jason Schechterle was severely
burned when an illegal alien driving a taxi cab collided into the
rear of his police car.

Let me share another cost with you. On Saturday, April 12,
2003, Phoenix Police Officer Robert Sitek was shot and
seriously injured by an illegal alien involved in an armed car
jacking. The illegal alien was a multiple crosser.
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Let me share another cost with you. On Tuesday, September the
18th, 2007, Phoenix Police Officer Nick Erfle was murdered by
an illegal alien during the contact reference a civil traffic
infraction. When the illegal alien took the time to stand over
Nick and put another bullet in his head, that cost Nick. Cost his
family dearly.

Let me share another cost with you. On Sunday, October the
16th, 2007, Phoenix Police Officer Brett Glidewell was shot in
the chest by an armed illegal alien who’d been stopped for a
civil traffic violation. For the committee’s edification, Jose Abel
Cabrera Samosa, who was the suspect in this case, who was
prosecuted by the County Attorney’s Office and sentenced to 36
years on March 27th, 2009, claimed to the court that his
conviction was based upon mistaken identity. Claimed to the
court that his six year presence in the country wasn’t a crime.
Claimed to the court that he’d been stopped by police four times
prior to the shooting of Glidewell, and claimed to the court that
the entire case against him was motivated out of racism.

Let me share another cost with the committee today. On
Saturday, October 25th, 2008, Phoenix Police Officer Shane
Figueroa was killed by an illegal alien who was driving a
vehicle while intoxicated. This illegal alien was a multiple
crosser and had outstanding warrants. Shane’s death was
described by Chief Harris as a tragic accident involving an
undocumented worker. In reality, Shane was needlessly killed
by a multiple crosser with outstanding warrants who, according
to investigators, urinated on the side of the road while Shane’s
life ebbed away on the street. That’s a cost.

Police officers don’t call a drug dealer an unlicensed
pharmacist. They don’t call a bank robber an aggressive
borrower with bad credit. A softened tone for those committing
a crime of illegal immigration specifically 8 U.S.C. 1325(a) can
be highly offensive to those sworn to uphold the law. The
numerous times that Phoenix Police officers have been shot at,
assaulted, or injured as a result of contact with illegal aliens
could go on for quite some time. The Phoenix Police
Department routinely as a matter of common sense policing
tactics engages in proactive strategies when addressing various
crimes, two examples being prostitution or DUI. It’s clearly
understood that serious crimes orbit around these misdemeanors
and a proactive approach heads numerous problems off at the
pass. Starting around March 2005 when it came to illegal
immigration, the Phoenix Police Department abandoned this
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proactive policy.

The Phoenix Police Department routinely as a matter of
common sense allows its personnel to work with federal
partners. When on the street, I had the opportunity to work with
Secret Service in a counterfeiting situation. I’ve had the
opportunity to work with postal inspectors for mail theft, ATF
agents for weapons violations, and DEA agents for narcotic
related issues. Our robbery detectives as a course of bank
robbery business have contact with the FBI, but when it came to
illegal immigration starting around March 2004, the Phoenix
Police Department pulled the plug and restricted and isolated its
partnership with ICE. This abandonment was clearly seen and
Operations Order 1.4.3 simply translated that policy in Phoenix
mandated that an illegal alien commit another crime or serious
felony before an officer could contact ICE. When it came to
illegal immigration, another crime, another victim, another cost,
more damage were required prior to the phone call to ICE for
disposition. Eight out of ten of our members believe that this
policy was detrimental to the quality of life in the City of
Phoenix and saw a clear connection between illegal
immigration and crime, the clear connection between illegal
immigration and calls for service.

I’d like to share with the committee today three important issues
from PLEA. First, our members clearly saw the connection
between illegal immigration and calls for service. The
immigration policy did not cultivate deterrents. Number two,
the federal government is failing miserably at protecting the
border. Border patrol needs all the support and help it can get.
Thirdly, PLEA does not believe, once again does not believe,
that skin color dictates conduct. Ethnicity is not indicative of
criminality. Department homicide reports clearly show that the
Hispanic Latino community was bearing an unfair burden in the
City of Phoenix as victims of homicides. In 2006 and 2007,
Hispanics were three times more likely to be homicide victims
than any other race. In 2006 and 2007, out of ten homicide
victims, six of them were Hispanic. Detectives relayed to us that
out of those six victims, three of them were killed by illegal
aliens. It should be noted that in 2008 statistics roughly showed
a drop in this number. Hispanics were at least two times more
likely to be murdered in Phoenix than any other race. These
numbers were alarming to PLEA and the silence about this
problem was deafening. Our members saw once again a
connection between illegal immigration and the major danger
faced by a minority Latino community in Phoenix. The danger
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to our cops and our community coupled with the frustration of
our members, motivated PLEA to make a concerted effort to get
Operations Order 1.4.3 changed. PLEA’s goal was to allow
officers a phone call to ICE if they had reasonable suspicion
that a person was in the country illegally. We continued to
maintain the sanctity of victims and the value of witnesses.
They were not the focus. They never have been the focus. Our
goal was to change the policy, not to engage in routine
immigration enforcement.

On October 15, 2008, Phoenix Police Chief Jack Harris stated
that a 24% decrease in violent crime and a 20% decrease in auto
thefts in Phoenix can be partly attributed to quote “a new
immigration policy that allows our officers to use their
discretion when dealing with criminal aliens” end quote.
Unprecedented cooperation between our investigative units and
our state, federal and local partners, specifically the Maricopa
County Attorney’s Office. If this is what the new policy did,
one could wonder beyond what I presented how much crime
was generated as a result of the blind eye old policy. PLEA
believes that along with proactive and discretionary
immigration policies, proactive immigration legislation, as well
as proactive immigration enforcement and prosecution are
fueling the deterrents and are a serious factor in the falling
crime rates in the State and in the City.

Chairman Gowan 02:01:44 Mr. Spencer, I just need you to wrap up.

Mr. Spencer 02:01:45 I’ll wrap up here. In– young girls in Chandler sexually
assaulted. That’s a cost. Hardworking ranchers in southern
Arizona murdered. There’s a cost. Phoenix Police officers killed
or seriously injured. That’s a cost. To disengage, do nothing,
and to turn a blind eye to illegal immigration while waiting on
the federal government to maintain the border while the body
count piles up is, in our state, is a definition of insanity. Federal
failure is no excuse for Arizona indifference. Politically correct
excuses favoring illegal immigration defy the rule of law. It
flies in the face of the state’s responsibility to protect the people
and it increases the risk to those legally residing in the country.
We would ask and urge the committee to support Senator
Pearce’s bill.

Chairman Gowan 02:02:37 Thank you sir. Any questions? Ms. Sinema.
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Rep. Sinema 02:02:40 Thank you Mr. Chairman, Mr. Spencer. PLEA represents I
think the majority of police officers in the City of Phoenix. Is
that correct?

Mr. Spencer 02:02:49 Mr. Chair, Representative, yes Ma’am.

Rep. Sinema 02:02:53 Mr. Chair and Mr. Spencer, would that include police officers
who are assigned to special duties as well?

Mr. Spencer 02:02:59 Mr. Chair, Representative, correct.

Rep. Sinema 02:03:01 So Mr. Chair, Mr. Spencer, earlier I expressed some concern
because under page 3, Section F, Lines 9 through 14 of this
bill–sorry, line 15 of the bill–it says that any person can bring
an action against a political subdivision of the state, so that
could be the City of Phoenix, if the City has a policy of practice
that limits or restricts the enforcement of federal immigration
laws to less than the full extent permitted by federal law. Now,
so that would mean, according to the way that it’s written right
now, whether or not that’s the intent of the sponsor, that’s what
the words mean, that an individual, perhaps one of us in this
room, could sue the City of Phoenix if you allowed an officer to
remain on special duty that does not have anything to do with
immigration. For instance, the one officer in the City of Phoenix
who works on stalking cases. I’ve met with him and talked with
him and that’s all he does is just work on stalking cases, and
that doesn’t involve the enforcement of any federal immigration
laws. So, someone could sue if he continues to do that work.
And I’m wondering if you have any concern about that.

Mr. Spencer 02:04:09 Mr. Chair, Representative Sinema, I think your concern is valid.
Let me answer the question this way. If a detective is engaged
in investigating stalking situations, and in his investigation, he
or she the detective says, you know what, I think I’m going to
call ICE about this guy or this gal. And the department says no,
you’re not. You can’t call ICE. That’s the intent of the bill.
When an officer’s discretion to engage ICE is neutralized,
unplugged or prohibited, that’s the issue that is addressed in the
bill.

Rep. Sinema 02:04:42 Mr. Chairman, Mr. Spencer, we agree on that, in terms of the
intent. If an officer feels like he needs to call ICE, he should get
to. We agree on that. My concern is that the language, just the
language. Because intent is nice, but language is what is
litigated. And so it’s the language that matters. This language
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says that any person can bring an action in Superior Court to
challenge any official or agency of the state or a county, city or
town, or other political subdivision of the state that adopts or
implements a policy or practice that limits or restricts the
enforcement of federal immigration laws to less than the full
extent permitted by federal law. So someone could bring a suit
saying, hey, you’ve got folks working, you know, protecting
schools, in the SRO program, and that is not enforcing
immigration laws to the full extent permitted by federal law.
Therefore, you’re not doing your job. So I understand the intent
and I think we agree on the intent. The problem is that this
language allows anyone to sue if we have an officer doing work
on stalking or on school safety or any of those issues. I’m
wondering if you feel like that needs to be addressed.

Chairman Gowan 02:05:59 Mr. Spencer.

Mr. Spencer 02:06:00 Mr. Chair and Representative Sinema, if that is a valid concern
of yours, I’m sure that you and Mr. Pearce can work on
language. But once again, even in your specific example, we’ll
just call it a school resource officer, that school resource officer,
his job, her job is to facilitate law enforcement on a specific
school. Now, if there is a policy out there or a decision made
saying in your role as a school resource officer, don’t you dare
call ICE. Don’t you engage ICE. Don’t you make that phone
call, that’s the intent of this bill, to prohibit those policies. It’s
not to short circuit an officer’s discretion, it’s to limit or hold
departments liable or accountable for implementing policies that
unplug that officer’s discretion. I think Senator Pearce said it
wisely and eloquently to give us the authority and the trust to
fly million dollar helicopters–I think it was a six million dollar
plane we just bought. You trust us to fly that. You trust us to
make life and death decisions on the street. You trust us
whether we have probable cause in complicated investigations.
I’m confident that the citizens of Phoenix and of the State of
Arizona can trust law enforcement not only in Phoenix but
throughout the state, of their law enforcement officers to follow
the rule of law and wisely and reasonably engage ICE in the
discretionary duties that they’ve been given.

Chairman Gowan 02:07:22 Ms. Sinema

Rep. Sinema 02:07:23 Mr. Chair and Officer Spencer, I hear what you’re saying and
again, I don’t think we disagree on intent. My concern is is that,
and maybe this is, you know, you’re an officer, I’m not. I’m an
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attorney. You’re not. And so maybe that’s where the, you know,
problem is occurring, but. Regardless of the intent, the language
allows an individual to sue if they believe that there is a policy
or practice that in any way limits or restricts the enforcement of
federal immigration laws to the fullest extent permitted by
federal law. So if someone on the street were to see an officer
helping up, you know, a little old lady, like, you know, get her
wheel chair across the street, he could say, hey, hey, this is a
policy or practice that’s not, you know, implementing the
immigration laws to the fullest extent of the law. He’s wasting
his time getting this little old lady across the street. And I know
there’s undocumented immigrants right down the corner. So
why isn’t he down there doing that? And this language allows
someone to sue for that. So I think that’s still a valid concern.

My second question for you, Mr. Chair–

Chairman Gowan 02:08:22 A question Ms. Sinema?

Rep. Sinema 02:28:24 I do have a question, yes. My question is about page 1, section
B, which is the portion that I expressed some concern earlier
with Mr. Thomas. And that is that this bill says a reasonable
attempt shall be made when practicable to determine the
immigration status of the person. Now there’s a legal issue
about what practicable means because we don’t have any case
law or any definition in the statute to let us know what that
means, so that’s a concern.

But earlier, there was a request from the chiefs of police to have
an exemption for individuals who are victims or witnesses to
prevent the situation that I had articulated earlier. A woman
who has been a victim of severe domestic violence, who calls
the police because her abuser is going to kill her. The police
come. They arrest the abuser, which they have to by law, 24
hours they have to. If they choose not to call ICE or not to
inquire into her immigration status and she does end up being
undocumented, but they don’t make that call because they
would like to preserve her as a witness and as a victim under
our current statutes in order to prosecute this guy who’s trying
to kill her. The guy can sue the city for not following through to
the fullest extent of the law under federal law to seek removal
for the woman. And do you feel like that’s appropriate or
should there be some kind of exemption for victims and
witnesses?
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Chairman Gowan 02:09:49 Mr. Spencer.

Mr. Spencer 02:09:50 Mr. Chair, Representative Sinema, I do believe there are
already, there already is available within the system an
exemption for a female of that category called a U Visa. And
I’m sure open communication with ICE would facilitate that to
take place. Specifically, we’ll just say within the City of
Phoenix. It’s the policy that says no, you’re not going to call
ICE. You’re not going to have contact with ICE. That puts that
female victim, that vulnerable person at risk. It’s a poor
immigration policy that puts her at risk, not the officer’s
discretion to make sure she gets justice as a victim, whether
she’s here legally or illegally. That’s the concern.

Rep. Sinema 02:10:28 So Mr. Chair, Mr. Spencer, I’m very familiar with the U Visa.
As I mentioned earlier, I obviously do some immigration law,
so I’m quite familiar with that. However, there are, a U Visa
takes a lot of time and is available only to a very small number
of women. So what about an adult child in the home who’s the
witness to that domestic violence? The adult child in the home
who is the witness to domestic violence would not qualify for a
U Visa under our federal statutes because they are not a
personal victim of– They don’t qualify under VAWA. But they
are a witness to that crime. If the officer chose not to contact
ICE because that adult child who witnessed the crime is
undocumented, then that would also allow someone to sue. Is
that not correct? Someone could sue the city for not fully
enforcing the immigration laws to the quote “full extent
permitted by federal law.” Is that not correct?

Chairman Gowan 02:11:22 Mr. Spencer.

Mr. Spencer 02:11:23 Mr. Chair, Representative, I do not interpret or read that into the
bill. Clearly as the intent, I don’t, I don’t perceive that to be the
intent of the bill.

Rep. Sinema 02:11:30 But Mr. Chair, Mr. Spencer, as I mentioned earlier, I’m not
talking about intent. What I’m talking about is the language of
the bill. Because intent is not what’s justiciable. What’s
justiciable is the letter of the law. And if the letter of the law is
unclear, then you can go to legislative intent. But the letter of
the law is very clear here. That there is no exemption for
individuals who are victims or witnesses. And while there is a U
Visa process for women who are victims of domestic violence
with someone they are in a romantic relationship, there is no
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process for individuals who are victims of other crimes or
witnesses of crimes. And so do you think that it’s a problem that
someone could sue if an officer chooses not to report to ICE a
potential victim or witness in say a murder case?

Chairman Gowan 02:12:10 Mr. Spencer.

Mr. Spencer 02:12:11 Once again, I’ll defer to the intent of the bill. And I think intent
does play a large role in statutory requirements. There’s
criminal intent, whether I do it negligently, willfully,
knowingly. There is intent. And–

Mr. Spencer 02:12:24 Just to that point.

Rep. Sinema 02:12:25 That point.

Chairman Gowan 02:12:26 Ms. Sinema.

Rep. Sinema 02:12:26 Mr. Chair, Mr. Spencer. Criminal intent is actually written into
statutes. So as you know, for every crime there has to be an
actus reus and a mens rea. But that’s actually written into the
language of the statute. My concern here is that you’re talking
about what the legislative intent is. And while I think that
legislative intent is all well and good, the problem is is that the
language of this bill doesn’t address this concern. And because
the language of the bill doesn’t address the concern, then
anyone in this room would have the legal right to sue the City of
Phoenix if an officer in the City of Phoenix chose not to deport
someone who is a witness to a murder or someone who is a
victim of an attempted murder. And so there’s a difference
between intent of legislation and criminal intent that’s actually
written into legislation. So I want to be clear about that. My
question is, do you think there’s any concern about the written
language here that doesn’t provide an exemption–

Chairman Gowan 02:13:16 Well, I think he’s answered it a couple of times on the same
issue. You’ve asked three times.

Rep. Sinema 02:13:21 Mr. Chair. But that’s fine. I would ask that the members of the
public please keep their comments to themselves, because we
are the only ones who have the authority to speak in this setting.

Chairman Gowan 02:13:37 Yes please. [Inaudible audience comments] Ms. Sinema. Do
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your questions –

Rep. Sinema 02:13:39-
02:13:43

I won’t ask any more questions, Mr. Spencer, but I would
appreciate it if we could remind the audience about their duties.

Chairman Gowan 02:13:44 That is true out there, please keep your comments down. Mr.
Spencer, you have any other remarks?

Mr. Spencer 02:13:52 Not any other.

Rep. Sinema 02:13:53 Thank you Mr. Chair. Thank you Mr. Spencer.

Mr. Lars 02:13:55 Mr. Chairman, I’d actually like–

Chairman Gowan 02:13:56 Mr. Lars.

Mr. Lars 02:13:57 Thank you. I’d like the sponsor to come back up and maybe
address some of these questions.

Rep. Seel 02:14:01 Mr. Chair. I have a question.

Chairman Gowan 02:14:03 Mr. Seel has a question here.

Rep. Seel 02:14:05 Mr. Chair, Mr. Spencer. Thank you for service. You
commented in your testimony about Operation 1.4.3. I’m
familiar with the versions that you probably had the most
objection to. What’s your opinion currently of the current
amended Operation Order 1.4.3 in regards to this question?

Chairman Gowan 02:14:26 Mr. Spencer.

Mr. Spencer 02:14:27 Mr. Chair, Mr. Seel, I currently believe it’s being misinterpreted
and misused once again. When an officer– Example, when an
officer sees a person in work clothes standing on a property
that’s posted against trespassing in an area that’s known for
trespassing and contact by the officer. Now there’s reasonable
suspicion. Contact by the officer results, reasonable suspicion
results in contact by the officer. The subject is unable to provide
Arizona or any national ID. The subject is only able to provide
Mexican ID. The subject does not speak English. The subject
admits to being in the country illegally, and the subject admits
to being there looking for work, and when the officer picks up
his phone and calls ICE and puts the subject on the phone with
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ICE and gives the phone back and ICE says yeah, he’s in the
country illegally, do you want us to come get him or do you
want to bring him down? And the officers say we’ll bring him
down. Prior to bringing him down, the officers get permission
from a Phoenix Police supervisor to do that, and the officers
document in a written criminal report a trespassing report to
preserve the contact for the city prosecutor to exercise
discretion on and deliver or transport at the order or behest of
ICE the subject. And ICE determines he’s a six time multiple
crosser. And then the officer that engages in that conduct is
placed under administrative investigation in the City of Phoenix
for intentional abuse of police authority. And he’s been under
investigation for more than six months with over 250 pages of
paper documenting that contact. I don’t think that was the intent
of the policy. So even with the changed policy, there is
resistance within Phoenix Police management to allow
reasonable contact with ICE based upon reasonable suspicion.

Chairman Gowan 02:16:25 Bill?

Rep. Seel 02:16:26 In your opinion– Mr. Chair, Mr. Spencer. In your opinion, this
law, how would this law affect that policy?

Chairman Gowan 02:16:33 Mr. Spencer.

Mr. Spencer 02:16:34 Mr. Chair, Mr. Seel, I think it will impact that policy by, and I
have to defer to the eloquent statement by Senator Pearce, it
takes the handcuffs off us. What it really does is this. It lets
police officers exercise reasonable discretion when it comes to
violations of federal immigration law. It allows officers the
ability to pick up the phone and to engage in a federal, engage
with the federal partner and say, hey, can we help you, can you
help us solve this problem. It creates accountability to the cities.
And I don’t, I don’t perceive from a police and union
perspective that the smaller towns have an issue. The rule of
law isn’t complicated. Common sense isn’t complicated. I think
the smaller towns understand that. It’s the bigger cities like
Phoenix that struggles with the rule of law and common sense.
And so that’s, that’s, I believe it brings accountability to
departments as far as restricting the discretionary ability of
officers to contact ICE and I think it encourages officers to use
common sense discretion on the street to help make our state
safer.
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Rep. Seel 02:17:45 Mr. Chair, Mr. Spencer. Thank you.

Chairman Gowan 02:17:49 Thank you Mr. Spencer. We have some closing comments from
Senator Pearce?
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House Military Affairs and Public Safety Committee

March 31, 2010

Sen. Pearce 02:17:56 <Closing comments> Mr. Chairman, a lot has been said. And
again, I’m Senator Pearce, again for the record. Some of it a little
confusing to me seeing as how it’s such a stretch not to enforce our
laws. We have folks that have testified here today simply are
anarchists, simply don’t want any laws enforced at all in this state.
Well, it’s been addressed the deaths, the maimings, the costs, jobs
taken from Americans. I mean, I really get disappointed. This is a
common sense bill. Who tries to put common sense discretion back
into the hands of our officers.

I wanna address one thing on the victim witness thing. I find it
interesting that we keep doing it. The reason the practicable
language is put in there is for the very issue that’s brought up here.
What if I have a shooting in the middle of Phoenix with the MS13
gang, all of them illegals from El Salvador. One’s a victim, one’s a
witness, one’s a suspect or multiple. I’m not to ask questions? I
mean, I find it amazing. That’s why common sense has to be here.
You can’t specifically exclude anybody in this bill because that has
to be a discretion, a determination, made on practicable by the
officer at the scene at the time. And again, this is an effort to put
handcuffs on law enforcement when they may need to use that
discretion. That’s why the term practicable was used.

As far as the lawsuit issue, if people understand the Constitution of
Arizona, anybody can sue. This doesn’t give you more authority to
sue. What it says is you have a right to hold your government
accountable. We the people. I know we don’t like that term, some
of us. I do. I believe that we the people still count. And if your
government is ignoring the law, refusing to enforce the law, and
many times its because the victims – called just yesterday, just
yesterday on one. An accident. Destroyed their car, injured their
children. Law enforcement did nothing. The victim was suspected
to be illegal. Everything on the scene indicated that. The officer
indicated that that probably was true to the people. No arrests. No
action. Nothing done. Like Officer Spencer said, apparently our
policy is one more victim, one more crime, or multiple victims,
multiple crimes, before we take action. That must stop.

Some of the other arguments here are disappointing to say the
least. The knowingly and furthering on the harboring or
transferring – even under federal law there is no exception, no
humanitarian exception either if you’re harboring, aiding, abetting,
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hiring, referring for hire, it’s a felony. In this law, we do cover that.
We did remove the criminal piece because we thought we had a
better solution. Called in the furtherance of the illegal alien
remaining in the United States. That deals with sanctuary groups.
That deals with purposely employing and maintaining and
harboring and aiding and abetting their remaining further. And you
have to have a knowingly standard.

Rep. Sinema 02:21:15 That point.

Chairman Weirs 02:21:16 Senator Pearce to that point.

Rep. Sinema 02:21:17 Actually I just have a point of order. Mr. Chair –

Chairman Weirs 02:21:20 Point of order is first.

Rep. Sinema 02:21:22 Okay. Point of order, so Mr. Weirs, as much as I think that Mr.
Shields is doing a wonderful job, we do have a House rule that
says only the Chair or the Vice Chair can chair a Committee and a
Member of the Committee cannot chair it. This actually came up in
our Education Committee last year. So if you wouldn’t mind acting
as the Chair until Mr. Gowan comes back just to – well there we
go. Never mind.

Chairman Weirs 02:21:38 There you go. Your other point?

Rep. Sinema 02:21:43 That was my point of order.

Sen. Pearce 02:21:44 Ask and ye shall receive yes.

Rep. Sinema 02:21:46 It worked out perfectly, didn’t it? Thank you Mr. Chair and Mr.
Pearce. So I just want to clarify. What I hear you saying is that
according to the revised version of this striker on page seven under
the transport, the person would only be liable for having committed
a crime if they were transporting, like under federal law, for the
purpose of furthering their illegal entry. So that would exclude
individuals like the cab drivers, the bus drivers and etcetera.

Sen. Pearce 02:22:15 Mr. Chairman, there’s also the emergency issue in there that was
addressed. Yes. This was written intentionally to make sure that it
did not include the Good Samaritan or just doing your duty as a
public official. And that’s why discretion is the whole key all the
way through. We purposely – in the federal law there is no
exception currently under federal law for harboring, aiding,
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abetting, transporting, hiring, referring for hire under 8 U.S.C.
1321. There is no exception. In this, you know, it’s not a felony
either. You know, we tried to make it clear that we’re not after
anybody without a culpable mental state if you will, a mens rea
engaged in this activity. We think that language covers that.

I’ve met for hours with the attorneys last week again going over
this line by line to make sure that this complies with federal law,
that we do not exceed our responsibility in enforcing federal law or
ability. We’re very careful in doing this and there’s a lot of – you
know, there’s never a bill that can’t be made better and I’m the
first one to admit that. But clearly this is a well written bill. The
people that don’t like it are the difference between those who
believe the law should be enforced versus those who believe the
law should not be enforced. It is a matter of protecting law abiding
citizens which have a constitutional right. Taking the handcuffs off
of law enforcement, giving them the tools necessary. You heard
the damage. I don’t know what it takes. I don’t know how much
more crime, how much more damage, how many more jobs taken
from Americans before we finally start doing something. How
many more Rob Krentz’s have to be killed before we do
something? We have state inherent authority and responsibility to
enforce these laws. It must be done. I refuse to stand here or attend
another funeral without knowing I’ve done all that I can to protect
our neighborhoods, our families and allow law enforcement to do
their job.

02:24:12 - We’re gonna have bad guys and we understand that, and
even with good laws, we’re going to have people that violate them.
We do every day. But clearly there’s evidence of attrition by
enforcement. Most will self deport. You know, again, when you
enforce your laws – just like DUI laws. We you know, used to kind
of be a social event. You know, sight and release, take people
home, whatever. It’s a crime. People die from it. We finally have
gotten serious over the years of recognizing the damage, the harm
from failure to enforce those laws. That’s what we’re doing here.
We continue to throw up roadblocks and impediments to our good
conscious law enforcement officers to do their job and protect the
citizens of this state and this community.

Chairman Gowan 02:24:57 Ms. Reeve.

Rep. Reeve 02:24:59 Thank you Mr. Chairman, Senator Pearce, there was a lot of
concern about the definition of harbor. I’m wondering if maybe I
think maybe just a misunderstanding. Maybe if you provide your
definition so that people would understand what you mean by
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harbor.

Sen. Pearce 02:25:12- Mr. Chairman, a good question. That’s – and again, that’s a copy if
you will from federal law. And we put it in here and it meets the
same criteria. It’s been litigated for years. Harboring is not just
driving somebody to church. It’s when you have a culpable mental
state, a mens rea, of providing sanctuary, hiding as was talked
about, providing sanctuary for folks that you know, that you know
are illegal. And it applies to other crimes too. This actually applies
to this section.

02:25:41 And I want to address another issue just briefly. You
notice the part about giving the officer the authority to stop for any
violation of any traffic violation is in the human smuggling section
of the law. And this came about with working with the task force
on human smuggling that they needed a provision because again,
they also get taken to task. We do everything we can to prevent
enforcement from enforcing these laws. And so they’ve been sued
and harassed and intimidated through the court system not to do
this. You know, and so they have to wait, and I’ll give you a
specific. This came from an officer who called me. And he said,
we had a car. We could see the heads bopping up and down. We
knew that this – we knew it was packed with people. But we had to
wait until a violation. Had I had this ability I could have stopped
them earlier. As it turned out they ended up speeding, they ended
up making a stop but his concern was had they not have committed
the act of speeding, they would have known they had a van full of
illegals, no ability to do anything about it. This is simply a
provision provided for those human smuggling task force
enforcement officers.

Chairman Gowan 02:26:47 Point Senator?

Rep. Sinema 02:26:47 That point. Thank you Mr. Chair and Mr. Pearce. There was some
concern indicated earlier that this language whether or not it’s
intentional allows a stop for any civil traffic violation and that does
make a differ – that basically creates two classes of people. So
under the immigration statute, you can stop a person for secondary
offenses like seatbelt violations and license plate violations. But
outside of the immigration statute you would not be permitted to
do so. And to me that does seem like it would raise a justiciable
claim for equal protection. I’m wondering, was that intentional?
And if not, would you be willing for us to try and fix that so that
it’s equitable? Either allow officers to stop for secondary offenses
in the larger community or restrict this to only first offenses and
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primary offenses, not secondary offenses?

Chairman Gowan 02:27:34 Senator.

Sen. Pearce 02:27:35 Mr. Chairman, and it’s a good question. I’m going to look. But this
has been vetted with several attorneys as we talked about this very
issue. And we don’t think it falls into that category. Again, we love
to go to the court for everything. We think they’re the final
arbitrator in almost everything.

Rep. Sinema 02:27:50 They are for us.

Sen. Pearce 02:27:51 So I suspect we will be on this too. But we don’t live in a
judocracy. This is the group that sets policy. It’s a reasonable
policy to deal with the human smuggling, a violent vicious culture
that we know and that’s what it’s for. Simply a tool for the
smuggling units, you know, so that they can stop these people and
take actions.

Rep. Sinema 02:28:09 I –

Chairman Gowan 02:28:10 Are you still to that point?

Rep. Sinema 02:28:11 I am. Still to that point. So Mr. Chair, Mr. Pearce, if I actually just
read the language though on line 13 of page 6, it says, if the officer
has reasonable suspicion to believe the person is in violation of
any civil traffic law and this section. So that’s what makes it
different. Any civil traffic law involves primary and secondary
traffic law violations.

Sen. Pearce 02:28:35 No. Mr. Chairman, almost all traffic law is civil. Very few are
criminal.

Rep. Sinema 02:28:40 And Mr. Chair, I agree. The problem is is that some civil traffic
laws are primary offenses for which officers can stop someone and
some are secondary offenses for which they can’t stop someone
but they can fine them for once they’ve stopped them for a primary
offense. But because this says any civil traffic law, this would give
officers the authority to stop for secondary offenses as if they were
primary offenses. Is that your intent?

Sen. Pearce 02:29:05 Mr. Chairman, my intent is to give them the tools to stop vehicles
when they clearly know they could be possibly _______. I’m very
cautious. I’ll work with the Chairman on that. I don’t know – I’m
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just trying to think offhand so I don’t want to make a commitment
here you know, that may do damage to what we’re trying to do. At
the same time I’m willing to look at that. I think it’s a valid point. I
don’t think it does what you think but I think the concern is valid.
[phone ringing]

Chairman Gowan 02:29:30 Whose phone just went off? Hold on Mr. Senator. Whose phone
just went off? Were you here when I announced at the beginning?
No?

Male 02:29:40 [Inaudible] I’m sorry.

Chairman Gowan 02:29:42 All right. Well make sure that thing’s off for me. Okay? Thank
you. I apologize Senator.

Sen. Pearce 02:29:47 That’s okay Mr. Chairman. Thank you.

Rep. Sinema 02:29:49 So Mr. Chair, Mr. Pearce then, maybe we can just resolve that.

Sen. Pearce 02:29:52 I think so. Easily. I mean, I think you can apply it when you have
suspicion or something on the smuggling or something. I think you
can do that because then you’re tying it to the crime that it’s
intended for. But it’s in the smuggling statute. So I don’t know that
that’s necessary. I’m willing to look at if there’s something there
though.

Rep. Sinema 02:30:08 Thank you.

Chairman Gowan 02:30:11 Do you have any more questions Ms. Reeve? No. we’re going to –

Rep. Sinema 02:30:18 I have some more questions.

Chairman Gowan 02:30:19 You have more questions? Can you sum it up into one question for
the Senator so we can move on here? We have veterans up here we
have to take care of. If you don’t mind.

Rep. Sinema 02:30:29 I can try. How about that?

Chairman Gowan 02:30:32 I would love that.

Rep. Sinema 02:30:32 I will try my hardest. Mr. Pearce, I had a question because I
understand – you know, I was going off the first version so I just
want to make sure it’s still in this version. My understanding is that
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you’re relying on 8 U.S.C. 1373C to verify a person’s immigration
status. Is that true still under the striker?

Sen. Pearce 02:30:51 Mr. Chairman, Representative Sinema, yes it is. 1373 and 136 – 8
U.S.C. 1644. Those are the two statutes specifically applied to the
exchange or the contact or the ability to share information with
ICE reference to one’s immigration status.

Rep. Sinema 02:31:11 And Mr. Chair and Mr. Pearce my understanding – and I’m pretty
familiar with this section under 8 U.S.C. 1373C – this is actually
the statute that created the SAVE program which is the “pay for
use” program. [phone ringing]

Sen. Pearce 02:31:28 Nice music.

Chairman Gowan 02:31:29 Sorry Senator. All right, here, I’m going to give one more shout
out there. If your phone is on, I will remove you the next time. I’m
gonna remove you the next time here. It’s disrespectful to the –
what’s going on up here and the process and I need you to turn
your phones off please. I hate to be rude but that’s – it’s rude up
here. So I appreciate that. I’m sorry, Senator and Ms. Sinema.

Rep. Sinema 02:31:59 Thank you Mr. Chair. So Mr. Pearce, my understanding is that 8
U.S.C. 1373C is the portion of federal law that created the SAVE
program which is a pay for use program. And my understanding is
that we use that program to verify an immigrant’s status if they’re
applying for benefits. Because we know some immigrants do
qualify for benefits if they have legal status and they’ve been here
for awhile while others do not. And so I’m wondering how that
applies to what you were referencing in terms of verifying
someone’s status.

Sen. Pearce 02:32:26 And Mr. Chairman and Representative Sinema, it also goes beyond
that. It also says that you will not be restricted from sharing
information with ICE. It also is coupled with 8 U.S.C. 1644 which
also says – and by the way that was solved in a case Petus versus
U.S. in terms of that. But anyway, it is an appropriate statute to use
for that. That’s why we used it. It’s the one that simply says you
shall not restrict information to be shared with ICE and it allows
that exchange in a proper manner.

Rep. Sinema 02:33:01 Mr. Chair, Mr. Pearce, my understanding also under the term final
determination – and this just is based on my own experience as an
attorney who practices some immigration law – but also in
discussions with ICE. And that – my understanding is that the
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officer can make a preliminary determination but only a judge can
make a final determination. I know we kind of mentioned that
earlier. But even a judge’s determination isn’t final because the
person retains their right to appeal. And so it would either be the
Ninth Circuit or the Supreme Court if they chose to appeal that far.
So I’m wondering if you have concern about the term final
determination and maybe some flexibility around adjusting that to
acknowledge that officers make preliminary determinations and
that courts make final determinations.

Sen. Pearce 02:33:41 Mr. Chairman, Representative, this is based on court law. There is
litigation that has solved this. This is – again, you know and I
know, I mean, being an attorney, there’s artful language. This is
artful language that’s intended to be used for its purpose. The
courts accept this language. You know, there are steps. But just
like guilty, you can be found guilty in this Justice Court, in
Superior Court. You have the right to an appeal. That still doesn’t
mean you weren’t found guilty. This is a final determination. It’s
an artful term and it is appropriate.

Rep. Sinema 02:34:14 And Mr. Chair, Mr. Pearce, I have a – this is a very technical
question and I don’t know if you have your copy of the bill with
you. But on page 7, lines 23 through 25, so you define
unauthorized alien in this section as an alien who does not have the
legal right or authorization under federal law to work in the United
States as described in 8 U.S.C. 1324H3. My concern is that there
are a number of folks who are authorized aliens in this country
who don’t have the legal right to work. For instance, a student. A
student who is here on a student Visa is actually legal, legally here,
but is prohibited from working and they can lose their status if they
get a job. And that’s actually happened to a number of students
who go off and get a side job and then the feds find out and
{sound} they’re gone. So I’m wondering how we can adjust this to
include those who are authorized aliens who don’t have the legal
right to work but do have the legal right to be here.

Sen. Pearce 02:35:13 Mr. Chairman, and I think this actually came up. We’ve had that
debate. It’s certainly a valid point. But I think we address it as you
read the entire bill, that’s addressed. It has to do with those who
have legal right to be here. This has to do with, that’s already
covered under the employment sections. This bill has to do with
the ability of law enforcement to enforce the law when one doesn’t
have the legal right to be present in the United States. So I think
that’s right.

02:35:40 - And Mr. Chairman, I don’t whether Ms. Sinema is done
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or not. But I do want to make just a couple of quick comments. I’m
really concerned when people get up here and site the U of A study
which had nothing to do with what we’re talking about. It was
immigrant. They combined illegal and legal and everybody in the
world. Makes no sense at all. And I get a little tired of people
talking about immigration. I like you respect those who follow the
law and come here legally. This is about illegal aliens, not about
immigrants. Never has been about immigrants. Nobody I know is
anti-immigrant. We honor, respect those who respect our laws and
our land and come here the rightful way. And that report is –
should have gotten an F in high school for it, let alone U of A. You
know, it absolutely is so unfounded, so without merit, and to quote
it is rather amazing to me.

Rep. Sinema 02:36:31 But thank you, Mr. Chair, Mr. Pearce, I think we both agree that
folks who are authorized aliens who don’t have the legal right to
work but do have the legal right to be here should not be
prosecuted under this. And so I’m wondering if we could just
adjust that language because this says, an authorized alien means
an alien who does not have the legal right or authorization under
federal law to work in the United States. And if what we really
mean is an alien who does not have the legal right to reside or
authorization under federal to work in the United States, then
maybe we should adjust that. Because otherwise, students or
sometimes spouses of employees who have the legal right to be
here but don’t have the legal right to work could face some
jeopardy under this provision.

Sen. Pearce 02:37:08 Mr. Chairman, and again, you were busy with Representative
Stevens I think when I addressed it, this – that’s covered under the
employment statute. I think that’s covered under also the employer
sanctions law. What this statute and this provision is trying to get
at those that are not legal in the United States that have entered and
remained illegally and are required. That’s why we’re, you know,
you talk about having the indicia on you, that’s why we give the
discretion to the officer. They’re not after folks who just left their
card at home. We’re after those who are illegally in the United
States and have entered and remained. And that’s what this section
is to deal with. And so that’s why it’s written the way it’s written.

Rep. Sinema 02:37:50 Mr. Chair, Mr. Pearce, I have another question. Section 2e of the
striker which is page 2, lines 22 through 28. I had some concerns
and I’ve received some emails from folks who are concerned about
privacy rights. So this provision basically says that local
governments cannot be prohibited or restricted from sending,
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receiving or maintaining information relating to the immigration
status of any individual or exchanging that information. Now I
think that we should – we all agree that local governments need the
authority to exchange information with each other. If you have a
criminal alien who’s escaped a facility, you have to let surrounding
entities know so that they can try and find that person. Right? So I
think we all agree with that. My concern is that it may provide an
opportunity for these authorities to maintain information that is not
directly related to a violation of immigration status. And I’m
wondering if you considered any ways to provide protections for
that.

Sen. Pearce 02:38:52 Mr. Chairman, again, this is language that’s been modeled after
federal law for the exchange of information from an officer to an
ICE like was illustrated both with Levi Bolton and Mark Spencer.
You know I – and again, it’s artful language and I’d be cautious
when we start changing federal language this has taken a
relationship for the ability to exchange and determine one’s legal
status and I don’t think it’s that far reaching. I think again what
we’ve done here – and Representative Sinema, I certainly want to
be respectful – but what we’ve done here is we’ve exaggerated
issues here with extreme interpretations that just aren’t there. This
is a very carefully simple law. You know, it doesn’t take away
officer discretion. It allows them to make those decisions on the
street. Making a policy is different than an officer who is busy,
covering two beats, three beats, four beats, doesn’t have the time
and his sergeant says, not tonight, you don’t have the time. The
only thing they’re in violation of is being here illegally, yeah,
normally, you’re right, you need to call ICE. But right now I’ve got
three calls backed up. It’s not practicable for you to do that. It
allows that. It allows it. This doesn’t expand law enforcement
authority. This just gives – takes the handcuffs off of them. This
doesn’t expand a citizen’s right to sue. It just makes sure that if
they do sue and the City’s in violation of the law – again, no fines,
no penalties, no nothing if the court finds the City didn’t violate the
law and had a policy like they talked about telling you you can’t do
it. Or a practice from administration saying you won’t do it. This is
carefully written to address those issues. It does not expand one’s
ability to sue. It does not expand law enforcement’s authority. It
simply allows them to do their job and let citizens know they have
a right to hold their government accountable to enforce these laws
as written.

Rep. Sinema 02:40:50 Mr. Chair, Mr. Pearce, I agree and I believe – I agree in some
respects. I believe that the folks who drafted this share that intent.
My concern is that some of the language for me seems to provide
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some real problems and I think will be subject to a lot of litigation.
And I have concerns about the issues concerning equal protection,
the issues concerning victims and witnesses, individuals who are
not intending to engage in any kind of criminal activity who could
be caught up. I do have another question though –

Sen. Pearce 02:41:21 Mr. Chairman, may I respond to that briefly? Just simply, I mean,
you create more harm. We always are fixing things down here for
unintended consequences. When you start putting in an officer
cannot ask a witness, cannot ask a victim, then you have a
segregation policy. Can’t ask a traffic stop, can’t ask a victim,
can’t ask a witness, can’t ask a juvenile, can’t ask – I mean, good
grief. You know, their intent is not to have you not enforce the law
they would have you believe. But they’ve been awfully – they have
enough conditions that virtually that’s what they’re doing. This
takes all those handcuffs off. I trust my officers to make those
decisions. And they know when it’s practicable. They know when
it’s reasonable. That would be doing great harm to this bill to add
those kind of provisions in here. They are not there. That’s an
extreme. That’s exactly why the word practicable was put in there.
Give that officer the discretion on the street to decide if it’s
reasonable, if it’s practicable. You know.

Rep. Sinema 02:42:21 Mr. Chair, only two more questions I think.

Chairman Gowan 02:42:24 Representative Sinema.

Rep. Sinema 02:42:25 I know. All of you are thinking, how wonderful that she’s on this
Committee. Mr. Chair and Mr. Pearce, I wanted to ask, recently
there was a story – it might have been in the Republic but it also
could have been in a national paper – about the number of
individuals who are undocumented who then enlist to serve in our
military. And then after their military service if they die while in
service sometimes the government posthumously grants them
citizenship. But if they live through their service and return to their
community, they are usually still without status. And I’m
wondering is there anything – I know that we all share a great
concern about respecting all individuals in this country who
volunteer to serve in the armed forces. And so I’m wondering if
there’s – and maybe no one’s ever brought this up – but that is a
problem here in Arizona. We’ve had individuals who were
undocumented who served and who died in the line of duty. So if
an individual is undocumented, serves in the military and then
comes back to the state and is still undocumented, are they going to
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be subject to all of these trespass problems as well?

Sen. Pearce 02:43:31 Mr. Chairman, Representative Sinema, the exclusive –

Rep. Sinema 02:43:35 Ms., Ms. point of order. Don’t call me Missus. Whew, that’s scary.

Sen. Pearce 02:43:43 I didn’t say Missus. You’ve misinterpreted.

Rep. Sinema 02:43:44 Okay.

Sen. Pearce 02:43:45 Let me tell you, that’s federal law. We can’t effect to change
federal law. First of all, most of them are given a temporary Visa,
given a fast track if they serve in the military to citizenship. Our
government already facilitates that. But what you’re trying to ask
me to do now the things that we would debate and both of us
would agree, the states cannot set policy. We can enforce the law.
And we can write provisions on how to enforce current
immigration law. But I can’t change policy. That is an exclusive
area of Congress.

Rep. Sinema 02:44:15 But to that point Mr. Chair and Mr. Pearce, you’re right. We can
do nothing to adjust their status. But we could as a matter of state
law choose to exclude them from the enforcement provisions from
the rest of the community if we chose to.

Sen. Pearce 02:44:28 Mr. Chairman I don’t believe – and Representative Sinema – Ms.
Sinema – I don’t believe so because again what you’re doing is
you’re carving out exceptions. They need to take care of that with
the feds. I simply want the laws enforced. I give the discretion to
the officers to enforce that law. I’m not going to carve out
exceptions that do damage to what we’re trying to do. When you
start doing that, now you run into – you talked about the equal
protection clause, you absolutely have crossed that line when you
do that, when you treat one illegal differently than another illegal.
We do not have the right to do that.

Rep. Sinema 02:45:01 But to that point Mr. Chair, we also, we are providing a differential
treatment for individuals who provide emergency transport or
public safety or public health transport. They are not going to be
subject to the provisions of the law.

Sen. Pearce 02:45:15 Mr. Chairman.
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Chairman Gowan 02:45:16 Senator.

Sen. Pearce 02:45 And Representative Sinema, those are two separate issues. All we
do is protect what is already done under EMTALA those for
medical services medical purposes. That’s already federal law. All
we’re doing is giving them exception. We’re not giving a different
or separation of people who break the law different treatment
which is illegal like our Superior Court did here where they have a
Spanish court and an English speaking court and the sentences are
different. That is absolutely a violation. We treat them all the same.
We give the officer the discretion. Just like the phrase in there that
also covers food lines and homeless and all that. When the law is
applied practically we also give – if you will we write an exception
to protect those folks too when there’s not a standard of income
and other issues in there where you treat all who come the same
way irrespective of status, we’ve tried to give those folks clearly
some affirmative defense in administrating the law. Even though
under federal law there is no distinction and to this law we try to at
least provide some distinction and some defense for those who are
acting as Good Samaritans when they don’t require status whether
it’s economic or presence.

Rep. Sinema 02:46:31 Thank you Mr. Chair, Mr. Pearce. I just think that those two
situations were treating differently. So I think that causes
potentially a problem later. My last question I think is to ask about
the training. And I know that we had heard earlier that – so if a
police agency engages in a 287G agreement with the feds, then
they do a 287G training. But we also have officers who are
enforcing federal immigration laws without 287Gs and those
officers are provided additional training from their unit, whether
it’s contract with the federal government or whether it’s an in-
house or whether they contract somewhere else. My question
would be since now we will have more officers who will be
enforcing immigration laws to the fullest extent of federal law, I’m
presuming that we’ll need more training. And so I’m just
wondering who bears the burden of paying for that training? Is that
something that’s part of the local agencies’ costs already or do we
appropriate dollars for that?

Chairman Gowan 02:47:29 Senator?

Sen. Pearce 02:47:30 Mr. Chairman, two issues. One is, we provide hundreds of
thousands of dollars, state dollars if you will, through criminal
justice enhancement funds. They go to AZPost for purposes of
training. Each agency in addition to that has training. If you’re
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involved in a 287G again, you don’t need the 287G. The training is
always nice but it – that’s post-arrest stuff. So we’ve never had a
287G. I’ve enforced immigration law since 1969 as a Deputy
Sheriff and nobody worried about me making a phone call to ICE.
You talked about the detention. SCAP already covers that federal
law for the purpose of detention for purposes of holding for a
reasonable period of time for that final determination to be made.
There is no additional ever. The costs like we talked about is non-
enforcement of the law and billions of dollars to the taxpayer. It’s a
modest cost. It’s training, AZPost provides training. That’s their
job to keep current on the laws. We pass laws down here every
day, DUI and others. We don’t make that an issue when we pass a
tougher DUI law. We know that they’re going to provide the
training. We know these officers know how to act. We know they
do this for a living every day. We trust them to do very
sophisticated complicated cases every day but yet we prey on this
as if somehow they don’t know how to do this. They do. I’ve met
with all the officers all over the state. I work closely with AP and
PLEA and other law enforcement agencies. We’ve sat down with
many a meeting to make sure this bill does what they want to do.
They’re capable. They’re confident that this isn’t an issue. I’m
confident that this is not an issue. And we need to move forward
on it.

Rep. Sinema 02:49:10 I don’t have any further questions Mr. Chairman.
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Arizona Peace Officer Standards & Training Board
Support Law Enforcement and Safe Neighborhoods Act Training Course
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Angela Astore Host, Arizona POST Digital Media Network

Beverly Ginn Attorney, Edwards and Ginn, P.C.

Brian Livingston Phoenix Police Officer, Retired, Executive Director, Arizona Police Association

Gerald Richard Special Policy Advisor for Law Enforcement, Arizona Attorney General's Office

Janice K. Brewer Governor of the State of Arizona

Hipolito Acosta District Director (Ret) U.S. Citizenship and Immigration Services

Jesus Renteria Correctional Office, Arizona Department of Corrections

Jimmy Chavez President, Arizona Highway Patrol Association

Joseph Duarte Chairman, Arizona Peace Officer Standards & Training Board

Levi Bolton, Jr. 32 Year Police Officer (Ret)/Consultant

Lyle Mann Executive Director, Arizona Peace Officer Standards & Training Board

Patty Kirkpatrick w/ Channel 3

Paul Babeu Sheriff w/ Pinal County

Roberto Villasenor Chief, Tucson Police Department
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Lyle Mann Hello. I'm Lyle Mann Executive Director for Arizona POST.

The importance of the training you are about to receive concerning the
new immigration laws cannot be overstated. The entire country is
watching to see how Arizona and particular Arizona law enforcement
responds. Regardless of your personal opinions about the immigration
debate, your response as an individual officer is going to have significant
impact on the direction of that debate.

Can local law enforcement be trusted with such powers?
How will federal agencies react to the new relationships?
What will other states do about this issue?

This state and each of you have now been thrust onto the national stage
and history will be made.

Joseph Duarte My name is Joseph Duarte, and I chair the Arizona Peace Officer
Standards & Training Board.

This training does not attempt to address other immigration enforcement
issues or to teach federal immigration law. We emphasize that this
training is necessarily preliminary. New issues and interpretations of this
law surfaced every day during the creation of this training. This training
is not a comprehensive analysis of the law. That will require time and
may require input from the courts or the legislature. Personally, my
education and training, as an attorney, is centered around one non-
negotiable principal, a single standard of justice applies equally to all
people. The effects of this law will have a profound impact on
individuals from diverse backgrounds. Consequently, one of the main
issues will be whether the law places individuals of diverse backgrounds
at greater risk of scrutiny from police. The challenge is now clear. It is to
enforce the law without placing a stigma on the very people we are sworn
to protect and serve intelligently and humanely. Your actions in
implementing this law will impact the public's trust in Arizona law
enforcement. We thank you for your integrity and professionalism. We
at POST have faith and confidence in your ability to enforce the new
immigration laws while respecting every person's civil rights.

Angela Astore April 23, 2010 – the governor issued Executive Order 2010-09, directing
the Arizona Peace Officer Standards & Training Board to develop a
course of training for law enforcement officers in the state and all political
subdivisions to implement Senate Bill 1070, Arizona's new immigration
law.

Hello everyone. I'm Angela Astore.

This course is intended to provide clear guidance to you regarding the
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factors which might be used to meet your responsibilities under the new
laws. These factors will closely resemble the factors described in the
federal immigration enforcement training. In order to ensure consistency
with federal immigration law, experts in this area have joined Arizona
POST in participating in the training development and presentation you're
watching. Included is an expert in immigration documents who provides
training on valid immigration documents, which are required to be carried
by documented aliens. You have also been provided a list of documents
that suffice to create the presumption of lawful presence. A cadre of
police legal advisors and POST subject matter experts provides the review
of the new laws. As you watch this program, please keep in mind your
oath of office, and the inherent duty of the badge you wear to always
protect the civil rights of all persons, and to respect the privileges and
immunities of United States citizens. Senate Bill 1070 and Sister House
Bill 2162 become effective July 29, 2010. As an Arizona certified peace
officer, you are required to enforce the provisions of the statute covered in
this training program in a constitutionally appropriate manner. Over the
following segments, we will present recommended best practices
supporting procedural data and information and expert recommendations,
all of which will assist you in consistently and appropriately enforcing
and upholding the new immigration law.

Appearing in this training program are:

Joseph Duarte, Chairman, Arizona POST Board

Lyle Mann, Executive Director, Arizona POST

Beverly Ginn, Attorney, Edwards and Ginn, P.C.

Chief Roberto Villasenor, Tucson Police Department

Sheriff Paul Babeu, Pinal County Sheriff's Office

287(g) Corrections Officer, Jesus Renteria of the Arizona
Department of Corrections

Hipolito Acosta, U.S. Citizenship and Immigration Services,
Retired

Levi Bolton, Phoenix Police Officer, Retired and Arizona
Police Association

Brian Livingston, Phoenix Police Officer, Retired, Executive
Director, Arizona Police Association

Jimmy Chavez, President, Arizona Highway Patrol
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Association, and

Gerald Richard, Special Assistant to the Arizona Attorney
General.

On April 23, 2010, the new immigration bill was signed into law by
Governor Brewer. The governor clearly stated her expectations about
how this law will be upheld and enforced.

Patty Kirkpatrick
w/ Channel 3

[Channel 3 – Breaking News]

Good afternoon, I'm Patty Kirkpatrick. It is decision day for Senate Bill
1070. That is the controversial immigration bill passed by the state
legislature on Monday.

Janice K. Brewer [Live News Conference – Immigration Bill]

Well, good afternoon everyone, and thank you all for being here today to
join me as we take another step forward in protecting the State of
Arizona. Today, with my unwavering signature on this legislation,
Arizona strengthens its security within our borders. Let me be clear
though. My signature today represents my steadfast support for enforcing
the law both against illegal immigration and against racial, racial
profiling. I will not tolerate racial discrimination or racial profiling in
Arizona. The bill already requires that it, and I quote again, shall be
implemented in a manner consistent with federal laws regulating
immigration, protecting the civil rights of all persons, and respecting the
privileges and immunities of United States citizens, end of quote. Today,
I am issuing an Executive Order directing the Arizona Peace Officer
Standards & Training Board, AZ POST, to develop training to
appropriately implement Senate Bill 1070. As committed as I am to
protecting our state from crime associated with illegal immigration, I am
equally committed to holding law enforcement accountable should this
statute ever be misused to violate an individual's rights. Respect for the
rule of law means respect for every law. So let us move forward, ever
mindful of our rights, ever faithful to the law, and ever conscious of our
bonds as Arizonans and the blessings we share together. Thank you.
[Applause]

Angela Astore Chief Roberto Villasenor is a native of Tucson. He joined the Tucson
Police Department in 1980, and was promoted to Assistant Chief in 2000
and to Chief of Police in 2009.

Roberto Villasenor Angela, I really appreciate the opportunity to talk about SB 1070. I think
that I've been pretty vocal in my opinions about the law. Local law
enforcement is tasked with public safety of everyone who lives in our
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community. It doesn't matter to us about immigration status or not.
Because you're here illegally doesn't mean you give up the right, as a
human being, to be safe in all your activities. I think that it affects our
relationship with segments of our community that we rely upon to build
upon the community policing efforts that we've all worked so hard on
over the last couple decades, and which I believe are showing the fruits of
that work through the dropping crime rate. When people aren't
comfortable talking with us for any reason, then we lose valuable
information. Anything that limits our relationship with our community, in
my opinion, hurts our efforts as local law enforcement. All that being
said, we are obligated to uphold the laws of the State of Arizona and we
will do so.

Angela Astore Beverly Ginn is a partner in the firm Edwards and Ginn, P.C. that
exclusively contracts with police agencies. Retired after 26 years as a
municipal attorney with extensive experience in employment law and as
police attorney for the City of Tucson Police Department, Beverly
provided a wide range of advice and assistance in the management of a
major city law enforcement agency. Beverly will appear in several
segments of this training program to clarify the new Arizona immigration
laws in regards to how they directly affect you, the officer.

Thank you for joining us Beverly.

Beverly Ginn Hello, Angela. Hello, everyone.

What we're going to talk about today, obviously, is the implementation of
what has become known as Senate Bill 1070. There are actually two bills
involved in the implementation of the new immigration laws in Arizona,
1070 and 2162. We'll talk about them just for a convenience purposes as
Senate Bill 1070.

Before I really start talking about the bill itself and its implications for law
enforcement, I want to talk a little bit about the kind of spotlight that you
are going to be placed under as law enforcement officers in the State of
Arizona over the next few months. You all know because you've listened
to the media. You've watched this develop. There's tremendous interest
nationwide in the implementation of 1070, and the impact that it's going
to have. You should know what kind of a spotlight you're going to
operate under as law enforcement officers. I think the scrutiny that we'll
be placed under in the next few months will be unlike anything you've
ever seen. You should expect in the course of day-to-day business to be
challenged in terms of what you do. You should expect people to be
asking you questions. You should expect to be videotaped and
audiotaped. You should expect your reports to be examined in a way they
haven't been examined before. You should expect a focus on this issue
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that's continuing and ongoing. It's going to mean that you need to pay
close attention to what you do in this area, as you do what you do in all
areas of law enforcement. But you need to be particularly alert right now
to the issues around immigration. You need to pay close attention to what
we're going to be talking about for the next few minutes in terms of what
the law actually requires you to do. And you need to be very careful to
document what you do as a law enforcement officer in these situations,
both when you are actively enforcing on immigration issue, and when you
choose not to actively enforce an immigration issue. It's going to be
important that you document what you do and why you do it so that the
actions that you take under this law can be explained by you, by your
superiors to the folks who are interested. This is an issue that has
nationwide importance and it's an issue that's going to have very local
importance for you and your communities.

[start VTS_03] [Screen shot picture reads the following:]

Racial Profiling

Lyle Mann As you might imagine, I have spent a great deal of time reviewing the
media coverage of this matter, and, clearly, the emotional hot button
driving much of the rhetoric is racial profiling. It is also clear that the
actions of Arizona officers will never come under this level of scrutiny
again. Each and every one of you will now carry the reputation for the
entire Arizona law enforcement community with you every day. Frankly,
critics of this law believe that Arizona officers cannot be trusted with this
kind of authority. They doubt your professionalism. They doubt your
integrity, and they doubt your ethics. That doubt is unfair and unearned.
Each of you took an oath, and each of you signed an ethical pledge, and
each of you knows what is required of you.

Angela Astore Brian Livingston is a retired Phoenix Police Officer and currently is the
Executive Director for the Arizona Police Association. Brian, many
people object to this law because they feel it could encourage or support
racial profiling. As a tenured officer, what role do you feel race plays in
policing?

Brian Livingston Officers are trained from the time they enter the Arizona Police Academy,
through in-service training provided by AZ POST, and from training
provided by their local departments. Racial profiling does not constitute a
lawful stop and is not an element of a lawful stop.

[Screen shot picture reads the following:]

. . . the consideration by law enforcement of an individual's race or
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ethnicity as part of the reason to contact, stop, question or arrest that
individual, unless race or ethnicity is part of an identifying description
of a specific suspect for a specific crime . . .

Gerald Richard The term, racial profiling, refers to …the consideration by a law
enforcement officer of an individual's race or ethnicity as part of the
reason to contact, stop, and question or arrest that individual, unless race
or ethnicity is part of an identifying description of a specific suspect for a
specific crime…

My name is Gerald Richard, Special Policy Advisor for Law Enforcement
for the Arizona Attorney General's Office. Formerly, I was with the
Phoenix Police Department as a Director of the Community Services
Division, the Administrative Support Division, and the Legal Support
Division. There, I had the opportunity of teaching law enforcement about
racial profiling out of the Arizona Law Enforcement Academy, as well as
taking that message to the community so that both the community and law
enforcement were on the same page, as far as how we deal with racial
profiling here in Arizona. Having researched this subject in order to get a
degree, having taught this subject, and having been a subject of racial
profiling, I assure you, I know about racial profiling. Individual officers
who profile suspects on the basis of race or ethnicity violate the civil
rights of those individuals. This practice also leads to negative interaction
with the police as well as with the courts. Racial profiling by law
enforcement officers is unethical and it is unacceptable.

Police agencies earn the respect of the community through impartial and
consistent application of the laws. In May of 2001, Arizona law
enforcement cooperatively published a model policy to address and
prevent racial profiling.

Important features of the model policy include the following:

Traffic enforcement will be performed in an unbiased,
courteous and professional manner. Officers will not stop an
individual based on race, skin color and/or ethnicity.

Motorists and pedestrians will only be subject to stops or
detention based on reasonable suspicion and/or probable cause
that they have committed, are committing, or about to commit
a violation of the law.

There is an ever present need to respect the right of all
individuals to be free from unreasonable police action.
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Angela Astore The State of Arizona and its political subdivisions cannot tolerate racial
profiling, if Arizona is to remain consistent and fair in its application of
justice.

Levi Bolton, Jr. I think it's first and foremost, I think officers you need to remember that
racial profiling and biased policing was illegal before this law. Nothing
will have changed, absolutely nothing. Race or ethnicity is not an issue of
criminality.

Angela Astore Paul Babeu was elected Pinal County Sheriff in Arizona in 2008, in the
fastest growing county in America. Sheriff, if there was, only, one thing
you would want officers to know about racial profiling, what would that
be?

Paul Babeu Well, Angela, racial profiling, and this is where all of us in law
enforcement, and many of us from the time when we were little boys and
little girls, we dreamed of the day, the honor, the great privilege to serve
as a law enforcement officer in our community or somewhere in America.
And here, when there's very few professions that we actually raise our
right hands, swear a solemn oath, not only to our constitution, but to
preserve, protect and to serve our community, but we learn about
constitutional law. We learn about the Fourth Amendment and how it
safeguards our citizens' right and protection against unlawful search and
seizure. So we take this, this whole issue of racial profiling very
seriously.

Angela Astore Brian, what final thoughts do you want officers to know about the issue of
racial profiling?

Brian Livingston
Executive Director,
Arizona Police
Association

Race must not ever enter into an officer's decision to make a stop,
detention, or arrest of an individual. I know from information I've
received at the Arizona Police Association that there will be those that
fully intend to test our officers and their professionalism. And to
determine whether or not they will use race as a determining factor in
stopping them for one of various different types of activities. I urge you
not to use race, not to be bated by the questions that may be posed to you
by individuals whose purpose is to find Arizona police officers discrimina
– discriminatory in nature. I know you're not. You know you're not.
Don't allow them to make you.

Gerald Richard Commentators have stated that the new Arizona immigration law
legalizes racial profiling. Nothing in the law allows racial profiling, and,
in fact, the statute prohibits use of race, color, or national origin, except as
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permitted by the constitution. The constitution permits the consideration
of race or color only as part of a specific suspect description. Officers can
be assured that nothing about the new law makes racial profiling in any
way acceptable.

Angela Astore Chief, you've had experience with situations where an officer has been
accused of racial profiling. What advise would you give officers to
minimize the possibilities of such complaints?

Roberto Villasenor Angela, there's been a lot of controversy about the potential of this law
and its affect on racial profiling. You know, I do trust my officers. I do
think that they will be professional out there, but I think that we have
always trusted all of our officers, yet racial profiling has been an issue all
along. Whether it's happening or not, I think officers need to be aware of
the fact that the sensitivity towards it now is extremely heightened. And
without a doubt, we are going to be accused of racial profiling no matter
what we do on this. The best thing that we can do is to document
thoroughly where we develop our reasonable suspicion, our probable
cause, and to try and put all of those factors on someone who's not in a
protected class. Someone who's just average Joe citizen. If those factors
still hold up, then I think you're on firm ground. But you have to
remember, even if you're on firm ground, there are people out there who
are not going to believe that this is not racially motivated. And the reason
they have those thoughts are because historically across the nation we
have had a few bad apples that have spoiled it and have had their actions
racially motivated. So you have to just be aware of this, not to become
hypersensitive to this, and do your job in a way to make sure that you can
defend yourself and the agency against those accusations, which are
certain to come.

Angela Astore How should officers approach the issue of racial profiling?

Jimmy Chavez I think that if officers continue to do the job – to do the professional job
that they're hired to do; I don't think racial profiling will be an issue.
We're taught early on to take the totality of the circumstances during an
investigation. And if officers continue to remember that and continue to
hold to that, racial profiling should not be an issue.

Angela Astore Hipolito, there may be a question in some officers' minds about their role
versus that of a federal immigration officer. What do you think?

Hipolito Acosta Angela, officers need to ask themselves, if under identical circumstances,
would they come to the same reasonable suspicion conclusion if the
people were white or African American? ICE as a CBP officers are
taught to treat all people equally under the law. All the same standards
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apply to everyone.

Angela Astore If there was only one thing you would want officers to know about racial
profiling, what would that be?

Brian Livingston This is something I sincerely believe, that if any officer goes into a
situation with a previous mindset that one race or one ethnicity is not
equal to another's, then they have no business being a law enforcement
officer in this state.

Gerald Richard The perception exists that officers will consider race or color despite the
fact that it is neither a probative, nor a proper factor for reasonable
suspicion of unlawful presence. Officers must guard against engaging in
behavior that could encourage that perception. Every officer that makes
consistent conscious decisions to act in a professional and courteous
manner encourages public trust in the law enforcement profession.

Lyle Mann Racial profiling is police misconduct. Usually police corruption
conversations deal with using the official position for personal gain or to
avoid some sanction. But in the case of noble cause corruption, it is a
mindset that the ends somehow justify the means. In its most egregious
form is the planting of evidence or the falsifying of a search warrant to get
the bad guy. Racial profiling is a step on the slippery slope of career and
public trust destruction. If it is done, the reports then must be falsified to
cover it up. Internal Affairs statements might have to be fabricated.
Testimony at trials perjured. Lost job. Lost career. Lost retirement. Lost
way of life. Over what? Catching a person who didn't obey the law to get
into this country. Integrity is best maintained by maintaining one's
perspective.

[start VTS_04] [Screen shot picture reads the following:]

New Statute
A.R.S. § 11-1051

Angela Astore In this segment, we will go through the responsibilities officers have been
given by the new law and the new criminal offenses established by the
law. The law applies when an officer has made a lawful stop, detention or
arrest for a violation of law. If during that detention, the officer finds that
reasonable suspicion exists that the particular person detained is an alien
and is unlawfully present, the officer has certain decisions to make.

Beverly Ginn I just want to tell you how I'm going to go through Senate Bill 1070 and
2162 before we get started here. We have an entire series of new laws
that we'll be dealing with under this legislation. We're going to go
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through those new laws one at a time and talk about how each one
impacts how you do your job. The core of the new legislation is the
statute – brand new statute in Arizona, it is 11-1051. It is the statute that
establishes the framework for immigration enforcement by local law
enforcement. The statute applies in a fairly limited context. And I think
one of the things we've really seen in the media coverage of this statute is
a misunderstanding of the circumstances in which the statute applies. 11-
1051 doesn't relate at all to consensual contacts. As you know, as law
enforcement officers, as a law enforcement officer, you really can only
have three kinds of contacts with individuals. You have consensual
contact. You make a stop, or have an investigatory detention, or you
make an arrest. Those are the only kinds of contacts that you have with
individuals. 11-1051 doesn't apply to consensual contacts. It applies only
in circumstances where you make a lawful stop, detention, or arrest of an
individual. And in that circumstance, the law indicates that if you
develop a reasonable suspicion to exist, to believe – excuse me. If you
develop reasonable suspicion to believe that a person is both an alien and
unlawfully present in the United States, you have a responsibility to make
a reasonable attempt when practicable to determine the immigration status
of the person who is stopped. Now there is an exception in the law for
any circumstance in which you believe making that determination or
inquiry would hinder or obstruct your investigation, in those situations,
you don't need to make that inquiry. That's the essence of the statute.

One other piece perhaps to a summary of 11-1051 before we go through
it, sort of element by element, is that the statute authorizes any lawful
resident of the State of Arizona to bring suit against any official or any
agency that adopts or implements a policy that limits or restricts
enforcement of federal immigration laws. There are penalties under the
statute that apply to agencies that adopt those sorts of policies. So there
are limitations here on the establishment of policies by agencies that
interfere with the provisions of 11-1051.

[Screen shot picture reads the following:]

... authorizes any legal resident of this State to file suit to challenge any
official or agency that adopts or implements a policy that limits or
restricts enforcement of federal immigration laws. Penalties may amount
to $500 to $5000 per day.

Lyle Mann Individual officers and their agencies are between a legal rock and a hard
place. On one side are people who are anxious to show that Arizona
officers will racially profile Hispanic people under this new law. Officers
should expect to have field tests set up by activists who want to catch you
in conduct they believe will help their causes. On the other side, the law
provides for suits by any legal residents of the state to challenge policies
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that restrict or limit enforcement of federal immigration laws to less than
the full extent possible. There has never been a time or an opportunity to
know just what those concepts mean. It is doubtful that your individual
conduct could constitute a policy. But much is uncertain at this point.
Diplomacy may be the greatest asset in these days to come.

Beverly Ginn Let's talk about 11-1051, very specifically. We're literally going to look
at the language of the statute. What you have on your handout in front of
you shows the language of the statute in italics, so that you'll see. For
example, paragraph (a), paragraph (b), as we go through talking about the
various parts of 11-1051. The first provision in that statute, really core,
key element here, is a requirement that no public agency or official in the
State of Arizona limit or restrict the enforcement of federal immigration
laws to, and I'll quote from the statute, less than the full extent permitted
by federal law. So the focus here of 11-1051 is that officers participate to
the full extent permitted by federal law.

We start getting into the substance of 11-1051 with paragraph (b). For
any lawful stop, detention or arrest in the enforcement of any other law or
ordinance. So, understand that where 1051 begins for us is when we've
stopped or detained someone because we have reasonable suspicion that
that person has committed a crime, is committing a crime, or is preparing
to commit a crime. It's in – that's the initiation of the application of 1051.
The reasonable suspicion applies initially, obviously, to the commission
of a crime. If in the course then of investigating that crime, you develop
reasonable suspicion to believe, and here's the language of the statute,
reasonable suspicion exists that the person is an alien and is unlawfully
present in the United States. Understand now, we're talking about
separate reasonable suspicion. We have reasonable suspicion that the
crime has occurred, or is occurring, may occur, for which we've made the
initial stop or the investigatory detention. Now, we're developing
reasonable suspicion to believe that a person is in the United States
unlawfully. You have to understand in these circumstances that what
we're talking about is separate reasonable suspicion. When we talk about
reasonable suspicion, as law enforcement officers, we clearly understand
what we're talking about. We're talking about reasonable suspicion in the
context of crime. If I have reasonable suspicion that you – to believe that
you have committed assault, I know what the elements of the assault
crime are. I know what elements I have to establish to develop, first,
reasonable suspicion and then probable cause.

We need to talk in a little bit of detail about what kinds of elements or
facts or circumstances you need to develop to come to the conclusion that
you have reasonable suspicion to believe that a person is in the country
unlawfully. And the first thing I want to talk about, something that you
will hear a lot about today, is the question that keeps coming up. The
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media has been talking about it quite a bit. The use of race, color,
national origin in determining whether or not an individual is in the
country unlawfully. The statute says

[Screen shot picture reads the following:]

…Officer shall not consider race or color in determining reasonable
suspicion that a person is unlawfully present in the United States. If an
officer does not have reasonable suspicion without reliance on race or
color, then reasonable suspicion does not exist.

that we are not to rely on race, color, or national origin except to the
extent permitted by the United States Constitution or the Arizona
Constitution and our advice to you is that you not rely on race or color at
all in the determination of reasonable suspicion to believe that a person is
in the country unlawfully. The reality is that the ethnic mix of our
communities is such that race tells you nothing about whether or not a
person is unlawfully in the United States. Ethnicity tells you nothing
about whether or not a person is unlawfully in the United States. Color
tells you nothing about whether a person is unlawfully in the United
States.

[Screen shot picture reads the following:]

United States v. Montero-Camargo

[Female Reader] Here is what the 9th Circuit Court of Appeals stated in United States v.
Montero-Comargo, which held that having Hispanic appearance in a
border state is not a relevant factor in reasonable suspicion.

[Male Reader] The likelihood that in an area in which the majority–or even a substantial
part–of the population is Hispanic, any given person of Hispanic ancestry
is in fact an alien, let alone an illegal alien, is not high enough to make
Hispanic appearance a relevant factor in the reasonable suspicion
calculus. As we have previously held, factors that have such a low
probative value that no reasonable officer would have relied on them to
make an investigative stop must be disregarded as a matter of law.

Beverly Ginn Here's our suggestion – our recommendation to you. When you make a
stop, if you have someone in your custody, you have an investigative
detention, perhaps you've gotten to the point of probable cause and you've
made an arrest, the first thing that you do as a matter of routine is ask for
identification. That's pretty much what we do in all circumstances. Not
all circumstances is a person required to give you identification, but in
most circumstances that's going to be your first question. If a person
gives you identification that meets the presumptive identification under
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this statute. I'll talk about what presumptive ID is in just a minute. That's
the end of your inquiry with regard to whether or not the person is
unlawfully in the United States. If a person gives you an Arizona driver
license, an Arizona non-operating identification card, tribal identification,
or any other identification that comes from a governmental entity that
requires proof of legal presence before they issue, in the United States,
before they issue the ID, that person has given you presumptive
identification and that resolves the question of whether or not the person
is in the country unlawfully. If the person doesn't provide you with that
identification, if they say they don't have any identification, if you have
some reason to believe in the absence of that identification, talk about the
kinds of things that might alert you to the question of whether the person
is unlawfully present.

[Female Reader] Lack of identification (if otherwise required by law)

Possession of foreign identification

Flight and/or preparation for flight

Engaging in evasive maneuvers, in vehicle, on foot, etc.

Voluntary statements by the person regarding his or her
citizenship or unlawful presence

Note that if the person is in custody for purposes of Miranda,
he or she may not be questioned about immigration status until
after the reading and waiver of Miranda rights.

Foreign vehicle registration

Counter-surveillance or lookout activity

In company of other unlawfully present aliens

Location, including for example: A place where unlawfully
present aliens are known to congregate looking for work. A
location known for human smuggling or known smuggling
routes

Traveling in tandem

Vehicle is overcrowded or rides heavily

Passengers in vehicle attempt to hide or avoid detection
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Prior information about the person

Inability to provide his or her residential address

Claim of not knowing others in same vehicle or at same
location

Providing inconsistent or illogical information

Dress

Demeanor–for example, unusual or unexplained nervousness,
erratic behavior, refusal to make eye contact

Significant difficulty communicating in English [not read, but
listed on screen]

Beverly Ginn If the person has real difficulty communicating with you in English. If
the person is particularly engaged in behaviors that are simply
inconsistent with what's going on. You ask them where they live, they
don't know. You ask them who else is in the car with them; they claim
not to know any of the people in the car. Those are the kinds of facts and
circumstances that we're talking about that may allow – amount to
reasonable suspicion to believe that a person is unlawfully in the United
States.

As in the development of reasonable suspicion for criminal activity, you
certainly don't have to have all of those factors, and you may have lots of
other factors that are not on that list or on anybody else's list. Remember,
the determination of reasonable suspicion is yours to make, but you need
to be able to articulate. You need to be able to state the specific facts and
circumstances that lead you to the conclusion that the person – this person
in front of you, is or may be, unlawfully present in the United States.

Critical, as I said at the outset of, of my comments today, critical to that
determination is your reporting on that determination. Not only do you
need to make the determination, you need to make sure that when you
write up your report that you include all of those facts and circumstances
in the determination. Once you've made that assessment, 1051 requires
you then, if you believe a person is – if you have reasonable suspicion to
believe a person is here unlawfully, then to contact ICE, Border Patrol or
a 287(g) certified officer in order to find out whether or not that individual
is in the United States unlawfully.
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Jimmy Chavez What this law simply does is allows us that if we develop reasonable
suspicion that an individual is not here legally, then we can follow up
with the proper federal authorities or those that are 287(g) certified to help
us make that determination and then take the appropriate action.

Angela Astore What role does race play in building reasonable suspicion or probable
cause?

Levi Bolton, Jr. The $500 question is how does an officer develop the reasonable
suspicion and race is not a component. Often, the one thing that is left out
of many the discussion, and that's an admission. Some folks just simply
tell you. Well, the reason I don't have that is because I'm unlawfully in
the United States.

Beverly Ginn One of the things that may be repetitious for officers, but I think it's worth
saying that we have to remember that in the context of really all of the
work that we do but certainly in applying these new laws, reasonable
suspicion exists when an officer is aware of specific articulable facts,
which when considered with the objective and reasonable inferences,
form a basis for particularized, excuse me, suspicion. The requirement of
particularized suspicion has, as you know, two elements. The first one is
that it must be based upon the totality of the circumstances so it's
everything that's in front of you. And the second one is that the
assessment has to absolutely develop and arouse in you a reasonable
suspicion that that particular person is in the – unlawfully in the United
States. That's what we're looking for when we look for reasonable
suspicion in the context of unlawful presence.

I think I've said this before and I will certainly say it again before I'm
done, but it's a good thing to say over, and over, and over again. The law
is very clear. Officers shall not consider race or color in determining
reasonable suspicion that a person is unlawfully present in the United
States. If you don't have reasonable suspicion without reliance on race or
color, then you don't have reasonable suspicion that a person is unlawfully
present.

[Female Reader] …a reasonable attempt shall be made, when practicable, to determine the
immigration status of the person, except if the determination may hinder
or obstruct an investigation…

Beverly Ginn Looking at the exact language of the statute, again, there are two words
here that I think are very important for officers to recognize and those two
words are, when practicable. The statute requires you to make the inquiry
about a person's unlawful presence, if you have reasonable suspicion to do
so, when it is practicable to make that inquiry. It's important for you to
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know that there may very well be operational reasons when you as an
officer will decide that it's not practicable to take the time to inquire about
a person's immigration status. You may want to consider, for example,
how many other calls are waiting for you to respond to; the availability of
personnel who are at the crime scene that you're involved in right then;
the location where you are; whether or not there's backup available; the
criticality of the incident, as compared to other incidents that may be
waiting for your attention or your response. One thing I don't want to
leave out of that list is the direction of your supervisor. Your supervisor
may very well say to you, finish this call; I need you on another one. I
think the words, when practicable, include considerations of that sort and
there may be others as well. That you will decide in a particular situation
that even though you have some concern about whether a person is
unlawfully present, you don't have the time, the resources, the ability for
whatever reason at that point in time to pursue that inquiry. The statute
allows you to make that decision.

Angela Astore Officers are going to need to make a decision about the use of their time
and the application of this law. What factors should officers consider in
the decision to pursue an immigration investigation compared to other
activities?

Brian Livingston Angela, officers in Arizona have to use the discretion and be able to
evaluate the time necessary to complete a call. They also have to be
aware of their time obligations related to other offenses that may be
occurring while they are participating in this current investigation. If a
call of higher priority, or if an emergency situation exists that needs their
immediate presence, then they must be able to disengage and go to that
higher priority.

Roberto Villasenor What I would want my officers to think about is the call load is what it
exists; the level of violation that they're dealing with; the number of calls
holding; the time of day; the day of the week; the variety of issues that
affect them. And, you know, I do have confidence that they will make the
proper decision that in their judgment, is this really the most important
thing for them to do.

Beverly Ginn In addition to making a determination about whether or not it's practicable
to investigate immigration status in the middle of a criminal investigation
on another issue. Officers also have the responsibility under the law to
consider whether or not inquiring into immigration status may hinder or
otherwise obstruct a criminal investigation. The officers may wish to
consider before asking those questions whether to investigate immigration
status in light of the need for suspect, victim, or witness cooperation in a
particular investigation. For example, you may have an investigation
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where you're looking at money laundering; you're looking at drug
trafficking; you're looking at human smuggling; human trafficking.
Situations where if you start getting into the immigration status of the
suspects, the victims, the witnesses, you may be interfering and
effectively blocking your ability to make that case and to go forward with
that prosecution. You have to make a determination in those kinds of
situations whether you want to inquire during the investigative stage of
your investigation about immigration issues.

I need to make it very clear that there is nothing in 1051 that suggests that
it's appropriate at any point in time to ask witnesses or victims in criminal
investigations about their immigration status. So 1051 is – deals solely
with suspects in situations of stop, detention, and arrest. It does not deal
with victims or witnesses in those circumstances.

When you, as a law enforcement officer, have determined that you have
reasonable suspicion to believe that a person is unlawfully present in the
United States or when you've made an arrest, and therefore, you're going
to contact ICE to determine whether a person is unlawfully present in the
United States. Your choice, you can call ICE, you can Border Patrol, or
you can call a 287(g) certified officer, if there's one in your location or
within your agency or an agency that you can contact locally. You should
be able to get from ICE, Border Patrol, or a 287(g) certified officer
whether or not that individual is unlawfully present in the United States.
If you're told the person in unlawfully present in the United States, you
probably want to ask a second question to avoid having to call back later.
And that is, whether there's any record that the person has ever completed
an alien registration document, whether the person has any other
authorization from the federal government to remain in the United States.
The reason that you ask that question, get the answer to that question,
relates to another new statute, which we'll be talking about in a minute,
13-1509. Once you have the answer from ICE, then you'll make a
determination, we'll talk about it in a minute, whether if that person is
unlawfully present, whether that person is going to be transported to ICE,
whether ICE is going to be able to respond to pick them up. One of the
questions you do want to ask, if you're talking to ICE or Border Patrol, if
they tell you the person is unlawfully present, if is – if they're willing to
come and pick them up at the location where you are with that individual.

[Female Reader] Any person who is arrested shall have the person's immigration status
determined before the person is released. The person's immigration status
shall be verified with the federal government pursuant to 8 U.S.C.
1373(c).

Lyle Mann There are multiple ways to read this requirement. Some read it to apply
only to persons arrested where reasonable suspicion exists that the person
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is an alien and unlawfully present. Some read it to apply to every person
arrested, and there may be other readings, as well. Resolution of the
meaning impacts directly on the issuance of citations in lieu of detention.
Therefore, it is necessarily an agency decision.

Senator Pearce has expressed his desire that the legislation not be read to
place unreasonable obstacles in the path of officers doing their job.
Officers should follow the direction given by the agency in the
implementation of this provision. The contact for verification when
necessary is Homeland Security's Law Enforcement Support Center at
802-872-6020.

Beverly Ginn Let's talk a little about the presumptive identification provision, which is
in 1051.

[Female Reader] A person is presumed to not be an alien who is unlawfully present if the
person provides:

1. A valid Arizona driver's license

2. A valid Arizona non-operating identification license

3. A valid tribal enrollment card or other form of tribal identification

4. If the entity requires proof of legal presence in the United States
before issuance, any valid United States federal, state or local government
issued identification.

Beverly Ginn You have a stop, reasonable suspicion of criminal activity and
investigative detention, reasonable suspicion of criminal activity. You
develop reasonable suspicion that a person is unlawfully present. In that
process, the person hands you their Arizona driver's license. Under the
statute, that person has given you presumptive identification and the
inquiry into unlawful presence is over.

Lyle Mann If an officer is presented identification, which appears to be fraudulent,
then the appropriate investigation should be conducted. But that is a
separate investigation and not addressed by this law.

Beverly Ginn In addition, one of the documents contained on this DVD is that list from
Arizona POST of identification that is current as of the 15th of June.

Lyle Mann One of the forms of identification, which provides presumption of lawful
presence, is quote, a valid tribal enrollment card or other form of tribal
identification, unquote. There is no standardization of or comprehensive
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listing for these tribal identification documents. They may take many
forms. As an example, on this DVD is a letter from the Navajo nation
describing appropriate forms for their tribal identification. Officers
should be aware that there are tribes whose members are Mexican
nationals. For example, the Tohono O'odham nation whose boundaries
extend into Mexico. Officers who work in proximity to native American
lands should contact their tribal liaison to obtain tribe-specific
information. Tribal governments are in the process of determining how
they will address SB 1070’s provisions. One of the documents on this
DVD is a special handout discussing these and other tribal issues.

Angela Astore What other issues are involved?

Lyle Mann Just because an identification document is not on the list of presumptive
identification, does not mean it is invalid nor does that fact alone suggest
unlawful presence.

[Female Reader] Notwithstanding any other law, a law enforcement agency may securely
transport an alien who the agency has received verification is unlawfully
present to a federal facility in this state.

Beverly Ginn Unless you have a specific policy in your agency that tells you to handle
transportation differently. The statute does permit you to transport
individuals who are unlawfully present in the United States to ICE. Now,
you need to be aware of a couple of things in the area of transportation.
The first is, clearly, you have the lawful authority both under the statute
and under the law as interpreted by the 9th Circuit Court of Appeals to
transport an individual who has committed a federal criminal violation.
When we're talking about individuals who have committed federal civil
violations, the answer at least from the 9th Circuit Court of Appeals about
your authority to transport is a little bit different. The 9th Circuit Court of
Appeals has told us that we do not as local law enforcement have the
authority to transport individuals who are facing only federal civil
violations. Practically speaking, the recommendation is, unless you have
a policy that says book everybody in this situation, and some agencies
may well have that policy. If you're talking to ICE, Border Patrol, you
determine that a person is unlawfully present, the first thing you want to
do is request ICE or Border Patrol to come and pick the individual up.
That solves the transportation problem. If ICE or Border Patrol is not
able to respond for whatever reason to pick the individual up, then you'll
need to consult local policy about when you transport and where you
transport the individual to. Some agencies are going to want you to take
that individual to the local jail. Some agencies are going to want you to
transport in all circumstances. Some agencies are going to want you to
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transport only in limited situations.

Lyle Mann There is a provision under 11-1051(d) stating a law enforcement agency
shall obtain judicial authorization before securely transporting an alien out
of state. The courts have this provision under review and no process has
been announced.

[start VTS_05] [Screen shot picture reads the following:]

Federal Training
New Statutes
Documents

Hipolito Acosta Recently, the State of Arizona passed Senate Bill 1070. A section of the
new Arizona law directs officers to take some action if practicable where
reasonable suspicion exists that the person is an alien or is not lawfully
present in the United States. Arizona POST has asked me to share with
you how federal agencies such as ICE and CBP approach this issue.

Angela Astore Joining us to articulate what counts as reasonable suspicion in federal
practice is Mr. Hipolito Acosta, an expert on immigration laws,
regulations, policy and procedures, who has conducted extensive
enforcement operations. The most decorate officer in the history of the
service. He was the district director of INS at the U.S. Embassy in
Mexico City as well as Houston, Texas.

Hipolito, please provide for us a perspective on how federal agencies such
as ICE and CBP approach this issue of reasonable suspicion.

Hipolito Acosta ICE and CBP officers operate under the authority of 8 U.S.C. 1357, which
allows them to interrogate any alien or person believed to be an alien as to
his right to be or to remain in the United States. The officer must be able
to articulate why they have reasonable suspicion that the person may be
an alien. Some factors that can contribute to reasonable suspicion and
that when combined the totality of the circumstances that result may
create reasonable suspicion that an individual encountered during a lawful
stop, arrest or detention might be an alien illegally in the United States.

Factors ICE and CBP officers may consider which contribute to the
reasonable suspicion determination are some of the following:

The individual or individuals seem out of place at the location
encountered.

If asked, several may lack a reasonable explanation as to their
presence at the location or appear to have no definite sense of
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purpose or direction, in other words, look lost or
uncomfortable in the surroundings.

Dress. Depending on where the lawful encounter occurs, the
manner of dress can be a factor to consider. When
encountered during a lawful stop, are the individuals dressed
consistent with weather conditions. If anyone appears to be
wearing multiple layers of clothing or long sleeve shirts in a
hot climate, this might be an indication of their recent arrival
in the area. Small bags might be visible in the vehicle or
residence not common to the area and are often used to carry
extra clothing or basic necessities.

Demeanor. Their suspicions might be heightened if they
observe any or all of those present making efforts to avoid eye
contact or communication, segregate themselves, blend in or
attempt to leave the area.

An officer will consider factors that an individual encountered
is not familiar with the area, cannot provide a current address
or time that they have resided at that location.

If the person claims to be a foreigner but legally in the United
States, they should have some knowledge how, where and
when they obtained their Visas and entered the United States.

Training for ICE and CBP officers mandates that race, color or
ethnicity is not a factor in reasonable suspicion of illegal
presence in the United States. Reasonable suspicion that a
person is an illegal alien must be based on facts that the officer
must be able to articulate if challenged in judicial proceedings
and cannot be based on mere suspicions.

In closing, we have briefly discussed some of the factors that ICE and
CBP officers consider during a lawful stop, arrest or detention of an
individual or group. These factors are not all inclusive nor would any
single one be sufficient to reach the level of reasonable suspicion. Careful
consideration by the officers of these factors when combined and the
totality of the circumstances are used in reaching the level of reasonable
suspicion that the individuals might be in the country without proper
authorization. Once this is established, the ICE or CBP officer may
pursue appropriate action as established by federal guidelines.

Angela Astore Hipolito, what about the ability to clearly communicate in English?
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Hipolito Acosta A lack of English speaking ability is not a singular factor that should be
used to determine illegal presence in the United States. But when
combined with some of the other factors described earlier in their totality,
it can be an articulable fact for the officer to consider in trying to make a
determination, if reasonable suspicion exists to determine that the
individual might be in the country without the proper authorization.

[Female Reader] A.R.S. § 13-1509 is the willful failure to complete or carry an alien
registration document. In addition to any violation of federal law, a
person is guilty of willful failure to complete or carry an alien registration
document if the person is in violation of 8 U.S.C. §1304(e) or §1306(a).
This statute does not apply to a person who maintains authorization from
the federal government to remain in the United States.

Beverly Ginn We need to spend a few minutes talking about 13-1509. The title of this
statute is somewhat misleading. An officer can't make an arrest – you
can't arrest an alien who is authorized to be in the United States simply
because they don't have immigration documents in their possession. If
you take a look at paragraph (f),

[Screen shot picture reads the following:]

F) This section does not apply to a person who maintains authorization
from the federal government to remain in the United States.

you'll see if a person maintains authorization to be in the United States,
that's an exemption to the statute.

When ICE, Customs or Border Patrol or a 287(g) certified officer advises
you that an alien is unlawfully in the United States, that's the time for you
to ask ICE whether there's any record that the person has ever completed
an alien registration document and whether the person has any other
authorization from the federal government to remain in the United States.
At that point, you can then ask the person for their alien registration
documents, if ICE tells you that they should have some or that they have
registered.

A person may be arrested under the statute, under 13-1509. If the officer
has probable cause – you have probable cause to believe that the person is
unlawfully in the United States and one or the other of these two
conditions exist: either one, the person is a registered alien, 18 years or
older, who is not carrying his or her registration card; or the person is an
alien age 14 or older, who has been in the United States more than 30
days and has not registered.
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Angela Astore To present the forms of identification provided to aliens under the federal
law, and we'll describe how federal officers are instructed to deal with
questions of citizenship.

[Female Reader] To explain further, we now turn to cross-certified 287(g) Corrections
Officer, Jesus Renteria of the Arizona Department of Corrections. Officer
Renteria is here today to present the forms of identification provided to
aliens under the federal law.

Angela Astore Who is required to carry proof of citizenship?

Jesus Renteria Angela, United States citizens and native Americans are not required to
carry proof of U.S. citizenship, when in the U.S. On the other hand, all
aliens are required to carry their proof of alien registration with them at all
times. Any alien in the U.S. who has not obtained proper documentation
is subject to detention. Arizona officers should know what constitutes an
immigration document.

[Male Reader] As will be discussed and demonstrated in the following screens.
Homeland Security and the U.S. Department of State issue several types
of documents and Visas to aliens coming to the U.S. These documents
usually indicate that the person named on the document has permission to
be in the U.S. It is not the purpose of this course to train Arizona officers
in determining whether alien registration documents are valid or not. If
an officer is presented with an alien registration document, and it appears
to be questionable, it is suggested that the officer verify the information
on the documentation with Homeland Securities Law Enforcement
Support Center, ICE or CBP.

An immigrant is a foreign national who has been granted lawful
permanent residence status in the U.S. Immigrants are issued resident
alien cards, as shown here. They are also known as alien registration
cards or green cards. Green cards have not been green for decades until
recently. Most of the world recognized the term, green card, as
synonymous with being allowed to permanently remain and work in the
U.S. Immigrants are required to carry their cards with them at all times as
proof of alien registration. However, failure to be in possession does not
render them unlawfully present in the United States. Several different
types of these cards have been issued over the last 70 yeas. A few years
ago the U.S. government began putting expiration dates on all resident
alien cards. But some aliens still have the old cards in their possession. If
an old card is encountered, Arizona officers should as a courtesy advise
the alien to obtain a new updated card. Alien registration cards have an
expiration date. But this only means the card expires. An alien status as a
lawful permanent resident in the U.S. does not expire when the card
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expires.

For verification purposes the most important information on the resident
alien card is:

1. The complete name as it is written on the card;

2. The date of birth;

3. The date of expiration;

4. The alien registration number; and

5. The physical description of the person in the photograph.

Using this data Homeland Security can make a rapid determination
regarding the validity of the document. A person who has been admitted
to the U.S., as a refugee, or a person who has been granted asylum in the
U.S., will have either a form letter from Homeland Security or a passport
with an I-94, indicating his or her status. In all cases these documents
will have an alien registration number that can be verified through the law
enforcement support center.

Lyle Mann When congress passed the Violence Against Women Act of 2000, it
created two new categories of non-immigrant Visas: the T Visa and the U
Visa. These tools are available to officers for situations, when the
continued presence of an alien is critical for an investigation or
prosecution. Both types of Visas can be obtained by contacting ICE or
Customs Border Protection, CBP. In coordination with your prosecutor’s
office, the process requires that you certify that an investigation or
prosecution would be harmed without the assistance of the alien or in the
case of a child the alien’s parent.

T Visas are available to individuals who are victims of, a quote, severe
form of trafficking and persons, unquote. These include sexual traffic of
minors or forced labor.

The U Visa is available to aliens who are either victim of or who possess
information concerning a crime involving personal violence, for example,
sexual assault, rape, domestic violence, homicide, sexual exploitation and
many others.

[Male Reader] In simple terms, a passport is an international travel document issued by a
foreign government that is recognized by the United Nations. A passport
advises immigration authorities that the bearer is not stateless and can be
returned to the country that issued the bearer the passport. In recent years
many countries have attempted to make their passports less susceptible to
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alteration and counterfeiting. Some have now placed RFID chips in the
back cover for even more security. However, despite these advances
passports are still frequently stolen and altered. Especially for purposes
of illegal immigration, criminal activity and terrorism.

Passports contain four very important pieces of information. The first is
the face page. It contains significant biographic information and a
photograph of the bearer. Individuals coming to the U.S. as non-
immigrants are also required to have a non-immigrant Visa in their
passport. These Visas are issued to qualified foreign nationals at our
Embassy's and Consulates abroad. As will be explained shortly in our
discussion of non-immigrants these Visas are issued for very specific
reasons and for a limited period of time. If Arizona officers request
immigration documents from a non-immigrant who is from a country not
contiguous to the U.S., such as Canada or Mexico, the individual will
more than likely present their passport to the officer. Non-immigrants are
foreign nationals who come to the U.S. for a temporary stay. Some
examples of non-immigrants are diplomats, visitors, crew members,
professional athletes, investors and foreign students. When a non-
immigrant presents their passport to a U.S. Customs Border Protection,
CBP officer, they must also present a completed arrival departure record
form, I-94. All I-94s contain the aliens name, date of birth, country of
citizenship, CBP admission stamp and an admission number that is
permanently written on the I-94. Understanding all of the coded
information on an I-94 admission stamp is not necessary. By using the I-
94 number officers can verify the document by contacting Homeland
Securities Law Enforcement Support Center.

Due to our close relationship with Mexico and Canada border crossing
cards have been in use for many years. These cards are issued to Mexican
and Canadian nationals who qualify to receive them and have limitations
on their use. In some instances these cards can only be used for travel
within a certain distance of the border area. They do not authorize
employment and they are not to be used for extended stays in the U.S.
While border crossing cards are acceptable evidence of legal status in the
U.S. specific questions regarding their use and limitations should be
directed to Homeland Securities Law Enforcement Support Center or the
local office of Customs Border Protection.

Jesus Renteria Illegal aliens fall into two broad categories.

[Male Reader] The first category, are aliens who enter the U.S. without being inspected
by a U.S. Customs and Border Protection Inspector, and the second are
aliens who legally enter the U.S. but failed to comply with the terms of
their entry, such as aliens who illegally obtain employment, or those who
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remain beyond their permitted time.

[Male no picture] An officer may encounter some other documentation such as a form letter
regarding individuals granted temporary protected status. In any case, the
letter will have an alien registration number that can be verified through
the law enforcement support center. If the suspect does not make a claim
to U.S. citizenship, the alien must then show proof of alien registration.

Lyle Mann United States citizens have absolutely no obligation to carry identification
unless they're engaged in activity that imposes such an obligation, such as
driving a motor vehicle. Officers have no authority to ask anyone to
prove their citizenship even where identification is required no officer
should jump from a failure or refusal to present to identification to a
reasonable suspicion that the person is unlawfully present.

Angela Astore All officers should have received a copy of the Immigration and Customs
Enforcement Brochure M396. It contains examples and information to
augment this training.

Lyle Mann Officers will not be stopping people in the streets asking for their papers.
That is an ugly media image that is unwarranted. No officer should ever
say, show me your papers. That's just rude.

[Screen shot picture reads the following:]

A.R.S. §13-2319
Smuggling

Beverly Ginn The revision in this statute is intended to make it clear that in the
enforcement of the smuggling law a peace officer may lawfully stop any
person who's operating a motor vehicle, if the officer has reasonable
suspicion to believe the person is in violation of any civil traffic law,
frankly, that doesn't change current Arizona law.

Angela Astore What do officers need to know about the changes to 23-212 and 23-
212.01, dealing with knowingly hiring unauthorized aliens?

Beverly Ginn The two changes that were made to the employment statutes. These are
statutes that deal with employing unauthorized aliens either intentionally
or knowingly. The change that was made to – was to insert an affirmative
defense allowing the employer in appropriate circumstances to claim that
they were entrapped.

[Screen shot picture reads the following:]
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A.R.S. § 13 – 2928 Unlawful stopping to hire and pick up passengers for
work; unlawful application, solicitation or employment

I want to talk about two statutes now, 13-2928 and 13-2929 that are
simply new criminal statutes. You should approach them as a law
enforcement officer, as you approach any new criminal statute, you need
to become familiar with the elements of each statute before you make an
arrest under either of the statutes. You need to make sure that you have
each element – proof of each element of the violation. And you have to
make certain that your report, documentation includes in it the facts that
support each element of the offense.

Look first at 2928 unlawful stopping to hire and pick up passengers for
work. There actually three separate offenses articulated in this statute.
The first one, subsection (a), paragraph (a) applies to an occupant of
motor vehicle and these are the elements. A driver who stops on a street
roadway or highway – that’s the first element. Second, in an attempt to
hire or to hire and pick up a passenger. Third element, for work at a
different location. Fourth element, if the motor vehicle blocks or impedes
the normal movement of traffic. Officers should note that this subsection
applies to all persons without regard to their immigration status.

The second crime, new offense if you will, that's articulated in the statute
is in paragraph (b). This applies to the worker who is getting hired on the
street. And the elements are first that you enter a motor vehicle – that
person enters a motor vehicle. Second, that motor vehicle is stopped on a
street, roadway or highway. Third, the stop is in order to be hired by an
occupant of the vehicle. Fourth, to be transported to work at a different
location. Fifth, if the motor vehicle blocks or impedes the normal
movement of traffic. Once again you'll note that this subsection applies to
all persons without regard the immigration status.

The third new crime that's set forth in 13-2928 is – applies to a worker
who is applying, soliciting or working. So applying for employment,
soliciting employment or actually working. The elements are: the person
is unlawfully present in the United States. Second, is an unauthorized
alien, unauthorized alien is defined in the statute, as not having the legal
right or authorization under federal law to work. Third, the person
knowingly applies for work or solicits work in a public place, or performs
work as an employee or independent contractor in this state. Officers
once again cannot consider race, color or national origin in the
enforcement of this statute, except as we previously discussed can be
used. Immigration status under the statute is to be determined by ICE,
Border Patrol or a 287(g) certified officer.

All of these violations are Class 1 misdemeanors. And you will find in
the statute definitions both of the terms solicit and of the term

Ý¿» îæïðó½ªóðïìïíóÍÎÞ Ü±½«³»²¬ êìóë Ú·´»¼ ðéñîðñïð Ð¿¹» ëê ±º îîë



1111669966666688 29

unauthorized alien.

[Screen shot picture reads the following:]

A.R.S. §13-2929 Unlawful transporting, moving, concealing, harboring or
shielding of unlawful aliens; vehicle impoundment

Similarly, 13-2929 includes three separate crimes within the statute itself.
The first of those – well, let me – before I go to the first section let me just
tell you that all three sections of the statute have a preliminary
requirement. The person who is the suspect in the case, who you are
focused on, has to be in violation of a criminal law at the time that they
commit one of these three additional offenses. So, if a person is in
violation of a criminal law and applying now to a person who is driving
with knowledge that they have people in their car who are unlawfully
present in the United States, that person transports, moves, or attempts to
transport or move an alien in furtherance of the illegal presence of the
alien, in a means of transportation, if the person knows or recklessly
disregards that the alien has come to, entered, or remained in the United
States in violation of the law.

The second violation under the statute, again now, has to be committed by
a person who is already committed another criminal violation. It applies
to people who are concealing. Here are the elements: conceals, harbors,
or shields, or attempts to conceal, harbor or shield an alien from detection
in any place. Once again, if the person knows or recklessly disregards
that the alien has come to, entered, or remained in the United States in
violation of the law.

The third portion of the statute again, committed by someone who is
already engaged in another criminal activity applies to inviting people
who you know not to be lawfully present in the United States to come
here. So the elements are encouraging or inducing an alien to come to or
reside in this state. And once again, if the person knows or recklessly
disregards that such coming to, entering, or residing in this state is/or will
be in violation of the law.

A couple of other parts of the statute that are important, paragraph (b) in
this statute indicates that a vehicle that's used in the commission of any
violation under this statute is subject to impoundment under 28-3511. I
think you're all familiar with the impoundment statute.

Once again, officers cannot use race, color or national origin in the
enforcement of this section, except as we previously discussed can be
used. Immigration status, once again, is to be determined by ICE, Border
Patrol or a 287(g) certified officer. There are some exceptions to this
statute: CPS workers, Child Protective Services; persons who are acting
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as first responders; ambulance attendants; emergency medical technicians.

Again, this is a Class 1 misdemeanor. If there are more than 10 aliens
involved in the violation, it is a Class 6 felony.

Angela Astore Beverly what is the impact of the additional language in 13-3883?

Beverly Ginn The revision that was made to 13-3883 doesn't, I think, change the law in
Arizona, at all. But what – the revision that's made here is adding a
Section A, paragraph (5). A peace officer may arrest with probable cause
if – and here's the new language, the person to be arrested has committed
any public offense that makes the person removable from the United
States.

There have been some questions about what public offenses make a
person removable. The definition in federal law, frankly, is pretty broad a
sort of category of offenses. So I can’t really give you a list of offenses
that make a person removable. For our purposes I don't think that it
matters because the, the authority that's added here or, purportedly added
to 3883 – it really doesn't change Arizona law. You currently may make
warranty – warrant less arrest for all public offenses, as they are defined
in Title 13. So this really doesn't add anything to your authority.

[Female Reader] This section shall be implemented in a manner consistent with federal
laws regulating immigration, protecting the civil rights of all persons and
respecting the privileges and immunities of United States citizens.

[start VTS_06] [Screen shot picture reads the following:]

Conclusion

Russell Pearce The civil rights provision in this bill – it cannot be based solely on
ethnicity, or race, or language – it can't be. They have it to get. If you
understand it – and I want to be cautious here. But I – that is a little
demeaning, in my opinion, to the men and women in uniform because
they do this every day. They do this every day. They don't immediately
come up and ask you for alien ID. You know they simply – they are
probably going to make sure you're okay and you're safe, if you're out
there driving by yourself. As you indicated, I think bad things can
happen: muggings and assaults. So I find that a little s___[inaudible and
clearing throat] because it just isn't the way it works. It's just not the way
it works. They have in this law a lawful contact, reason to believe, and
then before they can arrest probable cause. The same as any other law or
violation. This is the first nation – we have folks from every country of
the world legally here. Nobody's out to pick on anybody. This is about
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reasonable suspicion, probable cause. Let them do their job. This is a
common-sense bill. We tried to put common-sense discretion back into
the hands of our officers.

I want to address one thing on the victim/witness thing. You know I find
it interesting we keep doing it. The reason the practicably – the
practicable language is put in there for the issue that's brought up here.
What if I have a shooting in the middle of Phoenix with the MS13 gang,
all them illegal from El Salvador, one is a victim, one is a witness, one is
a suspect, or multiple. I'm not to ask questions? I mean I find it amazing.
That's why common-sense has to be here. You can't, specifically, exclude
anybody in this bill because that has to be a discretion – a determination
made on practicable by the officer at the scene at the time. I trust my
officers to make those decisions and they know when it is practicable –
they know when it's reasonable. It's about time you had a little respect for
the law, Mr. President, and put into place simply the ability of law
enforcement to do their job. In this bill we've given them discretion.
We've made it clear that they have discretion, when practicable. We put
in there that if it impedes an investigation, that they, that they have that
discretion. I worked with law enforcement very closely, very closely on
this.

Angela Astore Are there any other points you think should be made in this training?

Roberto Villasenor You know, I'm close to 30 years in law enforcement, I don't believe I've
ever seen a topic or a subject cause such controversy, not only in the law
enforcement community, but nationwide. It has caused divisiveness
within the law enforcement community, within the legislative community.
And which ever way you fall on this topic I think that you are probably –
you probably have some strong feelings about this. What I will stress
with my agency and just give it to you as a word of advice. When all the
dust settles, we have to remember that we are all law enforcement. We
are sworn to uphold the laws – we will do so in a professional manner.
And it's our integrity and our professionalism that will help us to get
through this issue. Because there's a lot of people saying a lot of things
that don't really understand what our jobs are about. And we have to
remember to stand strong, and stand together so that we can get through
this time.

Hipolito Acosta As a federal law enforcement officer for almost 30 years, I can understand
the concerns and sensitivities associated with this law. All of us have a
sworn responsibility to ensure proper enforcement of the law respecting
everyone's civil rights.
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Paul Babeu There's often been a debate about this and how we find ourself in the
middle of this entire world-win national debate, and about us and local
law enforcement being pulled into this, and there's lot of opinions. And
we can respect those opinions. You can agree. You can disagree. But in
the end what's in the title of our very job – in our duties is law
enforcement officer, and that's what we'll do. We'll stand up. We'll do
our job, and we'll do it with the utmost professionalism using courtesy and
dignity that we're affording each and every person. We assume any
person who is in our state is a citizen, and until we find otherwise. It
doesn't mean that we treat them any different than you would your next
door neighbor or you'd want the same courtesy in regard extended to your
own sister or to your own brother. And I have full faith and confidence in
each of us that we'll do our job and we'll do it well representing the very
best and finest among us in our time honored profession.

Levi Bolton, Jr. I think it's real important, if I had to give you some street run advice.
Laws are passed each and every year at the legislature. Don't be
overwhelmed by this new provision. Understand the nuances. We have
an obligation, as we've always have had to become familiar with new laws
and the nuances of their enforcement. There's always going to be a
training component. Be familiar with those things, and abide by your
departmental policy. Understand what those policies are with respect to
how to treat all persons, and I think you'll be able to effectively transition
into this new, this new provision. And I am confident that police officers
will rise to that task.

Brian Livingston I don't need to tell Arizona police officers how to do their jobs. They
have done their jobs successfully since the state became a state. I don't
want officers to believe that we are here to tell them that what they've
done in the past is inappropriate because, in fact, that's not true. We hold
the highest standards for police officers in this state, and we will maintain
that same high standard.

Jimmy Chavez I don't fear that anyone that I know, whether it's a family member or
friend that's Hispanic, who is not law enforcement, I have no fear that,
that they're going to be a quote/unquote victim of any kind of racial
profiling or any kind of biased enforcement, as a result of this. And I
don't believe that police officers in general are going to operate under,
under any biased or start racially profiling individuals because of this new
law.

Levi Bolton, Jr. Your obligation to understand the nuances of this new immigration bill or
senate Bill 1070 go far beyond your enforcement on the street. They are
going to follow you on the testimony in court. I'm sure you've heard
about this thing called, Brady v. Maryland. Be particularly careful one of
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the things or one of the elements that can certainly land you very squarely
on the Brady list is that if you are – believe to engage in biased policing
or racial profiling. It is – this is probably a time to make those kinds of
career decisions that you need to be paying very close attention to your
obligation to treat all people squarely and equitably. And do remember if
my parting comment is race or ethnicity is not a crime.

Gerald Richard What I would like every officer to keep in mind each time that they come
into contact with an individual is how would they want their family
member to be treated – their mom, their dad, their younger brother or the
younger sister, their spouse, their significant other. How would they want
their family member to be treated? Looking through the eyes of that
individual who is looking at the officer.

Brian Livingston In my 20 years of actual police experience, I have found that most citizens
become disgruntled with law enforcement officers, when they feel the law
enforcement officers has failed to engage them in conversation detailing
why they were stopped or why certain questions were necessary for them
to be asked. If an officer engages a citizen in good sound conversation,
the intonation an officer uses to conduct that conversation is extremely
important. If you conduct your business in a professional manner and in a
courteous manner, the chances that you will be selected for a complaint of
racial profiling are diminished tremendously. Treat others the way you
wish to be treated, act and relate to them as you would expect an officer to
relate to you. If you do those things, you're chances of having a
complaint filed against you will be diminished.

Lyle Mann I've been asked how officers can possibly know that race did not play a
role in their determination of reasonable suspicion. Some have suggested
that the psychological reality is that people cannot divorce themselves
from their pre-conceived notion about how race plays into the situations
they encounter. There are probably many ways an officer can protect
against unconscious racial profiling. I suggest one way to prevent racial
profiling is to consciously check yourself. Before you act on reasonable
suspicion ask yourself, if everything about this situation was identical,
except that the individual was white or black or a different color would I
still conclude that reasonable suspicion exists to believe that the person is
an alien who is unlawfully present. If the answer is, yes, reasonable
suspicion exists. If the answer is, no, it does not and you should not act
on it. Officers should not lose sight of the fact that people of all races are
illegally here in the United States. Focusing on one group is unfair to that
group and to the society at large. Arizona Peace Officers are selected
with the most stringent criteria of any in the United States. We have high
standards of integrity in ethical performance. This is a challenge we are
capable and qualified to meet. The discretions that officers have
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concerning the enforcement of these laws should not be confused with the
obligation officers have to obey laws. Officers make decisions every day
about enforcing laws. But officers should never believe they have the
authority to decide which laws they obey. There have already been
several lawsuits challenging the statute as unconstitutional on its face. It
is reasonable to expect additional lawsuits based on the manner in which
the law is applied. Officers actions will be scrutinized to see whether they
apply it fairly and evenly across all segments of society. Officers should
behave as if every word and every action is being video-recorded.
Arizona POST has no authority to set policy for any law enforcement
officers or agencies. This training does not suggest policy and should not
be viewed as attempting to dictate policy. Officers must read all of the
handouts. All the information is not contained in the DVD presentation.
Please don't forget that everything in this training is necessarily
preliminary. It is not possible to address and answer every question raised
by these statutes without the assets of time, judicial construction, and
experience with their application. Officers should stay current on
developments as they occur.

Angela Astore This concludes our training program on Arizona's immigration laws.
Please be sure to access the document section on this DVD to download
the resource materials included with this training. It is important that
upon completing this training program that you take the appropriate steps
to inform your training coordinator in order for you to receive Arizona
POST training credit. This is a very complicated matter. So, please, if
you have any questions or are unsure, contact your agency's legal advisor.
The board and its staff appreciate your careful attention to protecting the
public trust in our profession. This is an opportunity for you, the men and
women of the Arizona law enforcement, to showcase your
professionalism and commitment.

I'm Angela Astore. Thank you for watching this edition of the Arizona
POST Digital Media Training Series. Please be careful out there, and
remember to always wear your vest.

[start VTS_07 & 8] [Screen shot picture reads the following:]

Special Thanks to:

Janice K. Brewer
Governor
State of Arizona

Russell Pearce, Senator, Arizona State Senate, District 18

Thanks to:
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HB2042; Unlawful Roadside Solicitation of Employment
January 21, 2010

House Judiciary Committee

Speaker Time

Mr. Cavanagh 38:11

39:12

40:09

... In its current form it’s quite simple. It just penalizes activity where
individuals are stopping vehicles in the street, thereby impeding and
obstructing traffic when it involves labor situations. The reasons for the bill
are many. First and foremost, public safety. Disrupting traffic, you know, at
best, causes aggravation and alarm and agitation. At worst, it can cause
injuries and accidents. So the public safety issue is big. But it’s also an issue
of community order. Large congregations of almost exclusively men hanging
around in communities is a problem. It’s unsightly. It’s intimidating,
especially to people on the street, particularly women. And there’s also crime
associated. In Fountain Hills, we have a large congregation and there is a
number of burglaries and car break-ins in the general surrounding area where
they’re congregating.

But there are other issues. One involves the workers themselves in terms of
occupational safety. This is the black market of labor. You know, they’re
taken to sites. Who knows what sort of occupational safety standards are
there. There’s also the issue of benefits. People who pick these individuals up
are almost always working these people off the books. And that basically
means they don’t get Worker’s Compensation. They don’t get Social Security
benefits, and a lot of other protections, which being a documented worker
gives you in this country. So it’s actually harmful also to those individuals.
And then there’s the issue of the budget. Working up the books means no
taxes are paid. So we’re being deprived of tax revenue by allowing this
avenue of illicit employment to occur. And last but not least, there’s an illegal
immigration factor. A large number of these people are illegal immigrants and
this is the way they get work and this work is one of the anchors that keeps
them in the country.

So for the public safety, the community order, the occupational safety, the
budgetary, and the illegal immigration. Eight reasons I think this would be a
good bill to once again pass. And I’d be glad to answer any questions.

Mr. Cavanagh 43:25 Well, in this particular case, if there’s no impediment of traffic, there’s no
violation of the section. So if they’re not impeding, there’s no violation.

Ms. Sinema 43:32 But Mr. Chair and Mr. Cavanagh, then my question is, if they’re not impeding
traffic, then there’s no violation, and we already have codes that punish people
for impeding traffic no matter what the reason. I’m wondering why we need
an additional statute?
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Mr. Cavanagh 43:46 Well, I think the major reason would be that under the circumstances of labor
solicitation, particularly taking into account the other problems besides public
safety traffic impediment, community disorder. I mean, you know, I think we
all remember the issue with the Pruitt’s Furniture store that allowing this type
of activity to occur created. The intimidation of women by the large groups.
The occupational safety issues of people being worked off the books depriving
us of taxes, them with rights. The lost taxes – the illegal immigration. What
we have here, in my opinion is, we have an aggravating factor. So just like if
you go the penal code, if I strike somebody with my fist and cause physical
injury, it is misdemeanor assault. If, on the other hand, I cause the exact same
injury, but I pick up a stick and do it, it becomes felony. It’s an aggravating
factor. And I think what you have here is, when you do it in the context of this
type of street pickup labor, which causes these other problems, it becomes an
aggravating factor to the impediment of traffic.

Mr. Konopnicki 47:28 Mr. Chair, Mr. Cavanagh, the underground economy, in my opinion, has been
one of the most important things we could address. And I think this address,
attempts to address a piece of it. … I think we really need to hone in on this
underground cash economy because with what we have right now, we’re
forced, in some people’s opinion, we’re forcing legal people to do these illegal
activities and what we want to do is force people that are doing the illegal
activities to do the legal activities….

Mr. Cavanagh 48:19 And absolutely. And I also mentioned that a law like this, having been a
police officer for 20 years, a law like this is an excellent tool to allow
enforcement authorities to get at the underground economy. Because when
you start to arrest unscrupulous business owners who are working people off
the books without adequate protections and benefits, when you get to arrest
them, that opens the door to investigation. You know, if you followed them to
their work site and you see 20 people there, you suddenly discovery, hey, you
know, where are your documents for these people? Are you paying Worker’s
Compensation? And you can begin to literally catch, you know, the – and
again, by the way, this bill not only addresses the person who is going into the
vehicle, this bill addresses the driver of the vehicle. It takes two to tango and
it’s important that we grab them both with equal zeal. And this would be a
tool. But I certainly would love to get on the road of additional legislation.

Mr. Ash 49:16 Mr. Chairman, Representative Cavanagh, there’s nothing in this bill that
presents someone driving on a highway to pull off into a side street, park and
visit with these prospective employees.

Mr. Cavanagh 49:29 That’s correct. So long as there’s no impediment of traffic on the side street.
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